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THE ROLE OF CANON LAW IN 
COMPARATIVE LAW * 


1. I am afraid I cannot succeed in describing the impor- 
tance of the role of Canon Law in Comparative Law, while 
Canon Law itself by some doctors is called in question. 

I do not speak of those who think the Church is a super- 
natural invisible society ; * because they can never understand 
a juridical canonical organization. 

However also they who do not admit other sources of the 
law but the State,? consequently do not acknowledge in 
Canon Law that imperative and coercive character, which 
can be conferred to law only by a supreme and independent 
society. 

Finally those who admit obligatoriness of canonical rules, 
but do not recognize their bilateral or intersubjective char- 
acter,® cannot find in them a true juridical nature, but rather 
consider them as moral or religious obligatory rules. 

But this authoritative assembly of the Third International 
Congress of Comparative Law has already overcome such 


* Address delivered by Most Rev. Msgr. Francis Roberti at the closing 
— meeting of the Third International Congress of Comparative Law held in 

London, August 1-7, 1950. 

1§ee fi. Io. Klein, Grundlegung und Grenzen des kanonischen Rechts, 
Tiibingen 1947; (see decr. S. Off. 20 sept. 1950; AAS, 32, 1950, 739). 

2See H. Kelsen, Das Problem der Souverdmtat und die Theorie des Vélker- 
rechts, Tiibingen 1920, 86. 

3 See F. Carnelutti, Teoria generale del diritto, Roma 1940, 171-173. 
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prejudicial questions, having not only admitted Canon Law 
among the laws to be compared, but also having appointed a 
special Section for it. 

Then let us pass to consider the importance of Canon Law 
in the history of law and in law in force. 


I. Canon LAw IN THE History oF LAw 
A. OLD TIMES 


2. Jesus Christ founded his Church, calling twelve disciples 
(Apostles) to whom he ordained to instruct all peoples, teach- 
ing them to keep all he had taught.* 

This little community which quickly grew up, early began 
to establish the rules for its life and activity; and specially 
when, after three centuries of persecutions the Christians 
came out of the catacombs (313), Canon Law met with the 
most imposing juridical system of the history, which had al- 
ready become universal law of civil peoples. 

The little yeast quantity began to invade the whole mass.® 

3. Law follows life. Christian ethics and thought had al- 
ready influenced law branches during the period from Con- 
STANTINE TO JUSTINIAN. 

Thus the abuse of right with prejudice toward one’s neigh- 
bour is prohibited; man speaks of iustum pretiwm, iusta aes- 
timatio, laesio enormis; donations are favoured; equity is 
recognized; slave is no longer an instrument of labour; his 
condition is mitigated; and he starts on the road to freedom. 
The constitutional, administrative and penal laws undergo 
considerable changes too.® 

4. By the Fatt or THr Empire, the whole Mediterranean 
Greek-Roman World had been already evangelized7 


4 Mt. 28, 19-20. 
5 Mt. 22, 33. 


8 See 8S. Riccobono, “ L’influsso del Cristianesimo sul Diritto Romano” in 
Atti del Congresso di Diritto Romano, Roma 1933, II 1935, 71-78. 


7See P. Paschini, Lezioni di Storia ecclesiastica, Roma 1934, I, 90-98. 
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5. With Justinian, law becomes essentially christian. The 
Code begins with the title De Summa Trinitate et de fide 
catholica;* the profession of faith follows; ® the Emperor 
recognizes the Empire has been enlarged by the help of God, 
and thanks the Divine Providence for it; 1 slavery more and 
more weakens, and manumissions are favoured; the ideals of 
love and chastity spread; the indissolubility of marriage 
affirms itself; divorce and legal concubinage are combatted; 
the struggle against usury begins; the tutelage of the feeble 
increases, pious foundations are favoured, punishments are 
mitigated." 

B. MIDDLE AGES 


6. During the Earty Mippie Acgs the Church comes into 
contact with Goths, Germans, Angles, and last with Slavs of 
North Europe. 

From the fourth to the sixth century the Gorus had been 
converted; a great Visigothic Kingdom had been formed 
under Reccaredus; and the christian religion had been pro- 
claimed the State religion by the Council of Toledo (589). 
The Ostrogoths begin conversion under Theodoric (+ 526). 

Clovis, victor of the Germans (496), was baptized by St. 
Remigius of Reims with three thousand notable men; and the 
Franks follow his example, with the favour of Queen Clotilda 
of Burgundy. 

The Loncoparps, having got into Italy, approached the 
Church under Alboinus and with the favour of Queen Theo- 
dolinda completed their conversion in the seventh century.” 

In the fifth century IRELAND had been converted to christi- 
anity by the preaching of St. Patrick; and in the sixth 
century ScorLAND by the preaching of St. Colombanus. St. 


SCalLal: 

Gy, ds tense 

10 See B. Biondi, Giustiniano primo principe e legislatore cattolico, Milano 
1936, 14-20. 

12 See P. Bonfante, Storia del Diritto Romano, Milano 1909, 540. 


12 See P. Paschini, Leziont di Storia ecclesiastica, Roma 1931, 32-41. 
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Gregory the Great got some young Angle slaves bought in 
order to make them apostles of their nation; and they in turn 
applied themselves to the conversion of ENGLAND, under the 
direction of St. Augustine, Bishop of Canterbury (596, 
+ 604). 

Meanwhile French and Irish missionaries began the con- 
version of the German peoples (especially Villibrordus among 
the Frisians and Emmeranus in Bavaria and Pannonia) and 
St. Boniface (-+ 754) organized the Church in GERMANY. 
Charlemagne, having won Witichindus, leader of the Saxons, 
received the baptism in Rome on Christmas of eight hundred. 

In the ninth century Ebo of Reims preached the christian 
faith in D—ENMaRK, and St. Ansgravius began the conversion 
of SWEDES. 

German and Byzantine bishops endeavoured to the conver- 
sion of the Slavs; and in this apostleship distinguished them- 
selves St. Cyril and Methodius (+ 885). Russta received the 
Christianity in the tenth century. HtNGary was converted 
under St. Stephen in the eleventh century. 

In the twelfth century was converted Pomerania followed 
by Livonia, EstHontsA, Prussia, and FINLAND, and in the 
fourteenth century LirHuaniA. Norway, IcELAND and GREEN- 
LAND accomplished their conversion in the fifteenth century.”* 

Canonical principles began to permeate these peoples’ un- 
polished institutions. Labour was long and patient; but 
yielded wonderful effects in Italy and generally in all of 
Europe, though different in time, manner and measure. 

Above all through the Church wars had been reduced and 
made less inhuman; citizens’ rights protected; public tran- 
quillity secured by means of the truce of God; vengeances 
refrained by means of asylums; peace and concord favoured; 
the protection of the feeble increased; schools were founded, 
alms-houses opened; agriculture through example promoted. 
The family has been quite transformed; woman has been 
raised; paternal power gives up its place to a milder authority 


13 See P. Paschini, Lezioni di Storia ecclesiastica, II Roma, 1931, 76, 157-174. 
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based on love and respect. Defence of possession, which was 
exposed to violent and facile occupations, has been rein- 
forced; piracy was combatted; continual good faith is 
necessary for usucaption, and for prescription of actions. In 
conventions real will prevails over forms, therefore the dis- 
tinction between contracts and pacts disappears. Natural 
equity must always be observed. Usury has been struck and 
the poor are helped by means of pawnshops; testament has 
been admitted; man takes care of last wills and guarantees 
the execution of them. Roman procedure was long and sub- 
ject to dispositive principle; German procedure was formal 
and superstitious. Canon Law blended both of them, crea- 
ting a new type of procedure, in which the court’s authority 
was strengthened, duels and ordeals were opposed, the proofs 
regulated, restraining oaths and giving true value to witness- 
evidence, and founded the judgement on the free persuasion 
of the judge.- In penal law the just estimation of the sub- 
jective element of the crime and of the personality of the 
delinquent, the nature, purpose and proportion of the punish- 
ment, the care and rehabilitation of the condemned created a 
new system which remained as the basis of the modern 
Codes.* 

8. At the beginning of the Latzs Mippiz Acss peoples had 
been already blended together; Roman and German elements 
had been unified under incessant and peaceful action of the 
Church. 

Roman Law had never ceased existing; on the contrary, be- 
cause of its superiority and of the support of the Church, had 
prevailed over popular laws. The fact is that ius Romanum, 
specially Justinian’s laws, differently modified by particular 
rules and customs, through celebrated Universities and 
Courts, and more and more according to christianism, now 
constitutes the basis of the juridical organization, which sub- 
stantially rules christian nations. 


14 See F. Schupfer, Manuale di storia del diritto italiano, Citti di Castello 
1908, 315-316; C. Calisse, “ Influsso del diritto romano e canonico nella evo- 
luzione delle leggi barbariche e specialmente longobarde nel Regno d'Italia” 
in Acta Congressus Iuridici Internationalis, Romae 1934, II 1935, 259-269. 
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Besides this Law, another even universal Law for spiritual 
matters, has been formed by Councils and Pontiffs, that is 
dus canonicum. 

Both these Laws were close to each other in regard to 
principles; Roman Law had been influenced by the Church, 
Canon Law had grafted itself on the Roman fundaments, and 
had received, as far as possible, the principles of the latter. 

Though every one naturally maintained its field of action, 
both the Laws completed themselves reciprocally, and were 
called with a unique appellative wtrwmque ius, or simpler zus 
commune. They were considered as body and soul, corpus et 
anima. 

The junction between the two laws was so strict that they 
became to be considered as complementary source for each 
other. Thus Justinian said: “. . . secundum sacras et divinas 
regulas, quas etiam nostrae sequi non dedignantur leges”’; 
and Lucius III: “.. . sicut leges non dedignantur sacros ca- 
nones imitari, ita et sacrorum statuta canonum principum 
constitutionibus adiuvantur”.*® Baldus declares: “Juris 
canonicr sanctitas wris civilis sublimitate decoratur, et e con- 
verso turis civilis maiestas canonum auctoritate firmatur et 
unum per aliud coruscat et magis timetur’”’.** Whence the 
saying: civilista sine wre canonico parum valet, canonista 
sine wre romano nihil valet. 

Glossatores, Commentatores and Culti deepened the study 
of both laws and tried to elaborate a scientific construction, 
which prepared the formation of an organic system, which 
should have been the basis of the laws of modern times. 


Harmony between the two laws and persistent memory of 


the Holy Roman Empire suggested also the idea of a feder- 
ation of all christian nations in one State, because “ plura 


15 Nov. 93. 
16 Xe V5 32,18 


17 Baldus, In Decretalium volumen commentaria, Venetiis 1595, prooem. 
n. 6. 
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ordinantur ad unum” ;%8 this idea did not succeed, but 
favoured the formation of new international laws. 

In the formation of ius commune the role of canon law was 
preponderant; in fact canon law furnished a new spirit to 
understand the common sources, gave a further evolution to 
the old institutions, and with ancient elements created new 
juridical constructions. 


9. All this happened specially in Iraty, where the accord 
between the two laws was most complete, and the laws were 
most profoundly illustrated.” 


In Germany Roman Law was theoretically received in its 
integrity, with Canon Law, like in Italy. In effect the idea 
that the Roman Empire continued in the Roman Emperors 
and Kings of Germany induced easily such a reception. But 
practically the reception met with the long resistance of 
popular laws and local customs; and this resistance was over- 
come only about the end of the fourteenth century above all 
through the schools and doctors. In this time Common Law 
was received in Germany as supplementary source of the 
regional law and also as common and unifying element of the 
German peoples. Canon Law was rejected by the Refor- 
mation, but the study about it always continued intense in 
Germany, for historical and scientific reasons. 

The bonds between the two Laws, joined with the idea of 
the Church and Empire, as universal monarchy, are not 
found outside of Italy and Germany; but both of them 
affirmed themselves even in the other countries, where Roman 
Law had been inherited and Canon Law was generally 
admitted, until the Reformation, as law issued by a universal 
Authority and common law of the christian peoples.”° 


18D. Alighieri, De monarchia, I, 7. 


19 See G. Ermini, “Ius commune e utrumque ius” in Acta Congressus 
Turidict Internationalis, Romae 1934, II 1935, 503-505; E. Carusi, “ Utrumque 
jus. Problemi e prospettive” in Acta Congressus Iuridici Internationalis, 
Romae 1934, II 1935, 537-591. 


20 See G. Ermini, Corso di Diritto Comune, Milano 1948, 91-100. 
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In Sour France (pays de droit écrit) after unification 
performed by Clovis and his sons, the Gaulish Roman Law, 
especially that of Theodosius, had been collected in the 
Breviarium Alarici (published by Alaricus II in 506) and 
early prevailed over Salic, Ripuarian, and other German laws. 

In Nortu France (pays de droit coutumier) Roman Law 
met with greater difficulties, even because France did care to 
affirm its independence from the Emperor’s authority. How- 
ever finally, from the IX to the XII century, even here 
Roman Law, especially with the help of Canon Law, affirmed 
itself, at least with the qualifications de consensu populi or ex 
permissione regis or as iustitiae ratio or aequitatis norma.” 
So that Pothier said: “ [Jus Romanum] tam est aequum, 
rationabile et undequaque absolutum ut omnium fere chri- 
stianarum gentium usu et approbatione commune sit effec- 
iri 

The situation was similar in the Low Countrigs, where the 
unitarian policy of Charles V and Philip II brought to the 
establishment of those Courts of Justice, which had to judge 
according to the written law, that is the received common 
law, in default of consuetudinary law. Holland was also the 
center of the school of Cultz, which considered Roman Law as 
the realization of the ideal or natural law.** 

In Spartn the barbaric and Roman elements found a first 
endeavour of unification in the lex Visigothorum (perhaps in 
654), and had been fully blended in the famous collection 
Inbro or Fuero de las leyes, generally called Las siete Partidas 
de Alfonso el Sabio (Alfonso X, + 1284), in which Roman 
and Canon rules had been collected with local customs. The 
collection bears a strong resemblance, even in regard to form, 
to Digest and collections of the Decretals.** In this way 


21See G. Ermini, Corso cit., 70-80. 
22 Pothier, Pandectae Iustinianeae, praef., p. III, ¢. 1. 
23 See G. Ermini, Corso cit., 100-102. 


74“ ..y por estas dos [leyes] se gobierna todo el mundo” says Partida I, 
tit. 1, ley 3. 
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Canon Law had been fully received, and Roman Law also, 
however many disputes had been made until recent times.?5 

A similar situation was in Porruaat, first as part of the 
Visigothie Monarchy, later with collection Ordinacoes Alfon- 
simas of the King Alphonso in 1446. Canon Law received full 
application, and Roman Law had been held as the supple- 
mentary source with the approbation of the Portuguese 
Kings.** 

In Eneianp Canon Law had been entirely received until 
the Reformation. In regard to Roman Law, it is necessary to 
distinguish between two systems, the Common Law and the 
Civil Law. 

In the system of Common Law, Roman Law had not been 
formally received as a law in force which the courts should 
have applied; but Roman Law was known and studied in the 
schools, specially after Vicarius from Lombardy had come to 
teach it in Oxford. In this way there was an infiltration or 
inoculation, above all in regard to general principles and 
juridical systematization. The Common Law prevailed in 
England and Wales, in Ireland and in the overseas Dominions 
acquired by settlement. 

On the contrary the Civil Law had a Roman Law back- 
ground and generally maintained a Roman Law tradition. 
To this group belong the law of Scotland, which had been 
strongly impregnated with Roman Law, and the law of the 
Channel Islands, based upon the ancient customary law of 
Normandy. But after the union of Scotland with England 
the law of Scotland was profoundly influenced in its content 
and expression by Common Law.” 


25 A. Larraona y A. Tabera, “El derecho Justinianeo en Espafia” in Atty 

~ del Congresso di Diritto Romano, Bologna 1933, II 1935, 83-182; R. Bidagor, 

“Bl derecho de las Decretales y las Partidas de Alfonso el Sabio de Espafia ” 
in Acta Congressus Iuridici Internationalis, Romae 1934, III 1936, 297-313. 


26 See G. Ermini, Corso cit., 86-87. 

27 See R. W. Lee, “ Roman Law in the British Empire, particularly in the 
Union of South Africa” in Atti del Congresso di Diritto Romano, Bologna 
1933, II 1935, 251-296. 
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In Potanp Roman Law properly had not been received, but 
considerably influenced local law, specially after numerous 
Polish students attended the Italian Universities, and after 
Casimirus the Great founded a university in Cracow sug- 
gested by Pope Urban V. On the contrary Canon Law had 
been fully received, and thoroughly influenced the life and 
laws of that nation. The Roman and canonical influence 
particularly appeared in the Statutes published by Sigismond 
I (1520). 


In BoHem1aA Roman Law and Canon Law had been ac- 
cepted through Venceslav II and Charles IV and studied in 
the university of Prague (Carolinum).** 


In Huncary Roman Law formally was not received, but 
effected its influence specially after the creation of the univer- 
sity of Vezprém (cent. XII), Pécs (1383), Buda (1389) and 
Posonii (Bratislava). The influence of French Capitularies 
and canons already manifests itself in the decrees of St. 
Stephen, St. Ladislav and Colomannus, but above all in the 
first Code written in 1514 by Stephen Werbdczy.”® This work 
had the purpose of “statuta et decreta ac leges, consuetu- 
dines regni hactenus diversa, mutila, confusa et male cohae- 
rentia, in unum connectere et conglutinare.” *° About relation 
between Canon Law and Civil Law the author raises the 
question: “ Quaerendum videtur an valeat statutum contra 
wus canonicum vel naturale vel divinum? Dic quoad ius 
canonicum: si statutum est contra libertatem ecclesiarum 
diuturnam vel privilegia eis concessa, non valet. Idem dicen- 
dum si circa ea fiunt statuta, quae salutem animarum re- 
spiciunt. Circa causas vero profanas, statuta civilia derogant 


28 See G. Ermini, Corso cit., 102-103. 


29St. Werbdczy, Tripartitum opus iuris consuetudinarii inclyti Regni 
Hungariae, Viennae 1517. 


80 St. Werbéczy, Tripartitum opus cit., prooemium. 
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canonibus et eos tollunt.”** Really Canon Law was supple- 
tory source of Civil Law still in the XVIIth century.*? 

In Rumania Roman Law went with the conquest of Dacia 
(101-106) by Hadrian. During the reign of Aurelian the 
Roman soldiers were withdrawn (209), but the influence of 
Roman Law, specially Byzantine, did not cease; and traces of 
this influence are even in the modern Codes, for instance 
about the matrimonial impediments, the succession of natural 
children, the modes of acquisition of property, the emphy- 
teusis, the management of businesses, etc. These traces can- 
not derive from the Code of Napoleon, but come from the 
ancient rules.** 

In Russta Roman Law entered through the Byzantine col- 
lections; and in regard to Canon Law had been received at 
least the first seven councils and local councils until the 
eighth century. The influence of both the Laws was very re- 
markable. In 1453 the Roman Eastern Empire fell, and Ivan 
the Great (1462-1505), who assumed an attitude of successor 
to it, took the capital to Moscow, and called himself Czar, 
that is Caesar. 

The Roman Law and Canon Law have had contacts also 
with the MEDITERRANEAN EASTERN Laws. ‘These relations 
were in different directions, which are still studied by the 
doctors: they especially were with Syriac Law (with the 
Book of Syriac-Roman Law), with the ARMENtIAN Law (with 


31S8t. Werbéczy, Tripartitum opus cit., prol. tit. 9. 


32 See Io. Kitomich, Directio methodica processus tudiciarti wuris consue- 
tudinarti inclyti Regni Hungariae, ed. I Tyrnaviae 1619, ed. V Tyrnaviae 
1734, c. 12, q. 12: “ ubi zis [legibus] destituti fuerimus, ad sanctiones canonicas 
confugium capere cogimur, quae longe amplores sunt et latius se extendunt”; 

“comp. I. Szegedy, Tripartitum iuris Hungariae. Tyrocintum iuxta ordinem 
statutorum Operis tripartiti sacris canombus accommodatum, Tyrnaviae 1751; 
Bédog Schiller, A hdrmaskényv jogforrdstana, 1902; Akos v. Timon, Hunga- 
rische Verfassungs- und Rechtsgeschichte, Berlin 1904, 645; I. Stolpa, “ Variae 
relationes inter ius canonicum et ius privatum Hungaricum” in Acta Con- 
gressus Iuridici Internationalis, Romae 1934, V Romae 1937, 219-232. 


33 See C. Stoicesco, “L’influence du droit Romain sur le droit civil Ru- 
main” in Atts del Congresso di Diritto Romano, Bologna 1933, II 1935, 191- 


201. 
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the compilation of Mekitar Gosh), with the ErH1opic Law 
(with the collection Fetha Nagast) and with the Jew1sH Law. 
‘Therefore even in the East there is a nomocanonical liter- 
ature.** 7 


Finally we will add a word about the IsLamic Law. With- 
out doubt some analogies exist between Canon Law and Islamic 
Law, notwithstanding the profound differences of religious and 
moral contents (fatalism, polygamy, moral responsibility, be- 
haviour towards enemies etc.). Both of them are confessional 
and personal Laws, with remarkable doctrinal basis. Both 
Laws contain together religious, moral and juridical rules; 
they order the religious society rather than civil society (State, 
Caliphate). Some analogies may be found in numerous in- 
stitutes: in the both Laws intention (niyyah) is considered; 
aemulatio (diradr) is prohibited; mala fides superveniens nocet 
in acquisitive prescription; there are impedimentum dirimens 
(haram) and impedimentum impediens (makhrih); aleatory 
transactions are opposed; usury (riba) is forbidden, even if 
it is concealed under sale with pact of redemption (bay’ wa- 
igalah, i.e. sale and rescission); illicit enrichment is pro- 
hibited; equity is admitted; causae piae (waqgf khayri) have 
similar nature and function. But evidently some resem- 
blances of both Laws depend upon their religious and moral 
contents, which prevail over economic and other elements.*® 


As the Mussulman religion depends upon Christianity with 
regard to some principles, it is probable that Islamic Law has 
received the influence of Canon Law.** But regarding Com- 


34 See G. Amaduni, “ Influsso del Diritto Romano Giustinianeo nel Diritto 
Armeno e quantit& di tale influsso” in Acta Congressus Iuridicit Internatio- 
nalis, Romae 1934, II 1935, 225-258. 


35 See A. D’Emilia, Diritto musulmano, Roma 1941, 46, 86, 123-187; C. A. 
Nallino, Raccolta di scritti editi e ineditt. Diritto musulmano. Diritti ori- 
ental cristiant, Roma 1942, 1-24. 


38 See A. D’Emilia, Diritto musulmano. E. Carusi, Sui rapporti tra diritto 
romano e diritto musulmano, Roma 1919. Jd., “Utrumque ius. Problemi e 


prospettive ” in Acta Congressus Iuridict Internationalis, Romae 1934, IT 1935 
5387-591. 
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parative Law the importance does not cease, if it is question 
only of analogies. 


C. MODERN TIMES 


10. At the beginning of Mopern Times all European 
peoples had known and generally accepted the christian re- 
ligion. 

The geographical discoveries of the XVth century and 
colonial conquests opened new fields to the evangelization. 

AMERICA discovered in 1492 soon began to be evangelized; 
and the evangelization quickly progressed in the following 
centuries. 

In the XVIth century the christian penetration of Arrica 
began, and successively reached the Gold Coast, the Cape 
Verde Islands, the Cape of Good Hope and the Isle Mada- 
gascar. 

At the same time the evangelization had been brought to 
InpiA, the East INprms and the PHiuippinges. In 1548 the 
episcopal see of Goa was erected with jurisdiction from the 
Cape of Good Hope to Japan. 

In JAPAN St. Francis Xavier, as Apostolic Nuntius, entered 
in 1549; he died in 1552 in the isle Sanciano in sight of China. 

CHINA, for the first time, had heard the Gospel by a Fran- 
ciscan father John from Montecorvino, at the end of the 
XIIIth century. Pekin had a christian cathedral under the 
Mongolian dynasty. Regular missions had been founded in 
China by the Jesuit Matthew Ricci (+ 1610). But numerous 
persecutions hindered the progress of the christian faith in 
China until our time. 

In the XVIIIth century the evangelization made a short 
halt; but began again with new ardour in the XI Xth century. 
In 1815 the first Mass had been celebrated in AusTrALIA. In 
1828 the first Catholic entered New Zmatanp. In the XIXth 
century the christian faith reached the farthest Archipelagos 
of the Pacific Ocean.** 


37 See P. Paschini, Lezioni cit., III, 319-332, 431-439, 512. 
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Now the christian faith is known in the whole world, ex- 
cepting Afghanistan, Thibet and Nepal. 

11. In modern times ius commune in Europe is on the 
wane. The gloss had covered the text; the comments had 
been multiplied; particular laws had augmented themselves. 
The study of law became difficult; the inquiry of the norm 
was almost impossible; often one did not know which was the 
norm to be applied to the case. In fact laws were often op- 
posing; and conclusions were contradictory. Whence the de- 
cay of jurisprudence.** The necessity of collecting the laws 
in action through clear and determinate rules, and abrogating 
all the preceding sources was felt deeply everywhere. 

All the nations were preparing for the codification, in spite 
of the opposition of the historical school. The French Revo- 
lution gave the decisive blow; and in 1804, March 30th, the 
Civil Code of Napoleon was published; the other Codes fol- 
lowed in a short time. The Napoleonic Codes were immedi- 
ately imposed upon the subject countries, Italy, part of 
Germany, Spain, Belgium, Holland. 

The formation of the national unities favoured the codi- 
fication in the other States. Germany was the last (1900) to 
leave ius commune. However in this time ius commune is 
partially applied in some regions of Spain, San Marino, 
Malta, South Africa, Ceylon and some Dutch isles. 

The codification separated again the Law of the State from 
the Law of the Church. So Roman Law ceased to exist as 
law in force; but Canon Law continued to live independently 
for the religious matters in the whole Church. 

Besides the codification generally did not create a new law; 
but rather it has blended the ancient juridical patrimony in 
a new text. Therefore the civil and christian contents of the 
wus commune is conserved in the modern Codes.®® 

12. In the territories, which had been reached in modern 
times, Canon Law began to rule for religious matters; and in 


88 See Muratori, Dei difetti della giurisprudenza, Venezia 1742, 
39 See G. Ermini, Corso cit., 107-134. 
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civil matters generally the Codes or the laws of the dominat- 
ing peoples prevailed. 

So NorrH America has felt the influence of the English 
Law, excepting Lower Canada, which has conserved ancient 
French Law (coutume de Paris). 

CENTRAL and SoutH America have adopted Codes like the 
wus commune or French Codes. 

JAPAN had a feudal law until eighty years ago; after it sub- 
stantially accepted the French Codes, and then the German 
Codes; it now receives the influence of North-American Law. 

Cuina has recently (New Civil Code 1929-1930) reformed 
its law. The jurists intended to imitate Japanese and Swiss 
Law. In effect the new Civil Code has been strongly influ- 
enced by Roman and partially Canon Law especially about 
the juridical persons (associations and foundations), family, 
children, consanguinity, affinity (in sense completely opposed 
to the traditional Chinese Law), succession (testaments have 
been introduced) ete. 

In regard to the BritisH Empire, Canada (except the 
Province of Québec), Australia, New Zealand and many 
minor colonies follow the British Common Law. On the con- 
trary the colonies of Mauritius and Seychelles follow the 
French Law of the Code of Napoleon. The Union of South 
Africa has adopted the Law of the Cape of Good Hope which 
in its turn had taken it from the Dutch in 1806. This Law 
had been strongly influenced by Roman Law. The Law of 
Ceylon has received similar influence, which has been yet in- 
fluenced by English Law. In India Hindu Law and Mahome- 
dan Law prevail.” 

13. This compendious glance at the history of law is suf- 
ficient to show the great importance which Canon Law has 
had in the formation of modern Laws. 

Canon Law has ruled and rules the Church for the religious 
matters in the whole world; and immediately or mediately 


40 See R. W. Lee, “Roman Law in the British Empire etc.” in Atti del 
Congresso di Diritto Romano, Bologna 1933, II 1935, 251-296. 
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has influenced in different measure almost all the modern 
civil Laws. It is as difficult to find a system of laws, which 
had not felt the influence of Roman Law, at least towards 
the principles and scientific construction, as it is to find a 
system of laws which had not felt the influence of the chris- 
tian doctrine and ethics. 


This historical and juridical condition of Canon Law puts 
itself at the basis of all comparative study and of all en- 
deavour of untfication. 


But Canon Law is still in action; and also to-day is exert- 
ing its function in the world. It lives together with all the 
laws in force, and especially because of its religious and moral 
character necessarily exerts its influence over them. In spite 
of the system of separation, many juridical institutes require 
necessary relations between the Church and State. There- 
fore civil governors cannot do without drawing up concordats 
with the Church or keeping diplomatic representatives with 
the Holy See.*? 


II. Canon Law IN THE LAW IN FORCE 


14. To understand the real problem of Canon Law before 
all the positive civil laws, it should be necessary to compare 
each canonical institute with the corresponding civil insti- 
tute. This complicated comparison is not possible in this 
brief speech. Therefore we shall limit ourselves to illustrate 
the general character of Canon Law and the canonical 
dispositions about some of the most interesting principal 
questions. 


A. THE GENERAL CHARACTER OF CANON LAW #2 


15. It is really wonderful how Canon Law rules all the 
people of different race, language, history, necessities. There 
are many reasons for this fact. 


41See A. Perugini, Concordata vigentia (2. ed.), In Civitate Vaticana 
1950; Annuario Pontificio, Citti del Vaticano 1950, 838-847. 


42See Ph. Maroto, Jnstitutiones, Roma 1918; H. I. Cicognani-D. Staffa 
Commentarium, Roma I 1929, II 1942. 
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First of all Canon Law had been founded on two bases, 
which are common to all men, that is on the Natural Law 
and Divine Law. These Laws are general and immutable. 
No positive law (c. 1529) or custom can derogate the natural 
or divine law (c. 27 §1). The natural ways of acquiring 
property must be respected (c. 1499 §1). There is a natural 
right to dispose of one’s own property (c. 1513 §1). There 
are certain impediments to the marriage which natural or 
divine law impose (c. 1139 § 2). No natural or divine right 
can be subject to the prescription (c. 1509, 1°) ete. 

The Supreme Pontiff, successor of St. Peter (c. 218 § 1) and 
the Bishops, successors of the Apostles (c. 329 § 1) had been 
established ex institutione divina. Clergy are distinguished 
from laity by divine institution (c. 107, 948). 

16. Positive Law is even general (c. 13 §1). Coherently 
also the language is unique for each rite (c. 819). 

But the Code for the Latin Church generally does not re- 
gard the discipline of the Oriental Church (c. 1), respects 
the concordats, which had been arranged with some nations 
(c. 2), the acquired rights (c. 4), and centenarian or im- 
memorial customs, if the Ordinaries consider that they can- 
not be prudently abolished (c. 5). 

Besides many canonical rules are conceived with largeness 
so that they can correspond to the different necessities. So in 
reckoning the hours of the day, in many cases, one may follow 
the local time, true or mean, or the legal time, regional or 
extraordinary (c. 33 §1); the Bishop can appoint one or 
several vicars-general according to the circumstances (c. 366 
§3); canons, diocesan consultors (c. 425 §1), judges (ec. 
_ 1573 § 3, 1574 $1 etc.) can be appointed in different number 
according to the necessities. 

Sometimes the rule ceases to be in force, if an wmpediment 
be opposed; for instance: unless prevented by a lawful ob- 
stacle, one promoted to a bishopric must, within three months, 
receive consecration and, within four months, take up resi- 
dence in his diocese (c. 333) ; the episcopal visitation must be 
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made by the Bishop personally, unless he is prevented by a 
legitimate obstacle (c. 343 §1); Coadjutor, required by the 
Bishop, must perform pontifical functions, unless he is pre- 
vented by legitimate obstacle (c. 351 § 4) ete. 

Sometimes the obligation ceases or the faculty is granted, 
if a serious and just cause concurs; for instance: excardina- 
tion and incardination must be made for just reasons (c. 116) ; 
saloons and similar places must be avoided by clerics, if there 
is not necessity or just reason (c. 138); Superiors must not 
accept a resignation without just and proportionate reason 
(c. 189 § 1); deprivation of removable office may be made for 
any sufficient reason (c. 192 § 3, 2157); exchange of offices 
may be made for a just reason (c. 193 § 2); Apostolic Ad- 
ministrators may be appointed for weighty and special reasons 
(c. 312); a three months’ vacation is granted to the Bishops 
for equitable reason (c. 338 § 2), but the Code describes the 
feasts on which Bishops must be at their cathedral; from this 
duty they are excused only by an urgent and solid reason 
(c. 338 §3); Bishops must make personally the ad limina 
visit, they may send a representative only if they are lawfully 
prevented (c. 342); diocesan examiners and consultors can- 
not be removed from office, except for weighty reasons (ce. 
388) ; religious should wear the habit of their institute, unless 
a weighty reason excuses them (c. 596); pastor may not keep 
the Holy Oils in his house except in case of necessity or for 
some other plausible reason (c. 735) ete. 

Generally it is understood that merely positive laws do not 
oblige under great inconvenience (cf. c. 2205 § 2). 

17. The Canon Law always considers the civil laws, the 
local customs, the particular laws, statutes, constitutions and 
traditions, the will of the founders ete. 

18. Many civil laws are canonized; for instance towards 
the cognatio legalis, the impediment is canonically regulated 
according to the civil law (c. 1059, 1080). The impediment 
of age is very low (c. 1067 §1); but the Church wisely ad- 
monishes pastors to deter young people from marrying ante 
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aetatem qua, secundum regionis receptos mores, matrimonium 
mart solet (c. 1067 §2). The merely civil effects of matri- 
mony are ruled by civil law (c. 1016, 1063 §3), and a civil 
judge can deem about them (c. 1961). Whatever the civil 
law of a country determines with regard to contracts, as well 
as payments, shall be observed also in ecclesiastical law and 
with the same legal effects, unless the civil laws run counter 
to divine law, and unless the canons provide otherwise (ce. 
1529; 33 §2). The duties imposed by civil law are observed 
in ecclesiastical law with regard to repair of churches (c. 
1186). The Code accepts prescription as it is current under 
the civil law in each country, provided certain conditions are 
observed (ce. 1508). Civil public documents must be accepted 
as authentic if issued according to the laws of the respective 
country (c. 1813 §2). Towards compromise the civil law of 
each country must be obeyed, provided it does not clash with 
the divine and ecclesiastical law (c. 1926). The summons 
may be delivered to the defendant also modo qui secundum 
locorum leges et conditiones tutissimus sit (ce. 1719). 


19. However ecclesiastical custom derives legal force solely 
from the consent of the ecclesiastical Superior (ce. 25), each 
community which is capable of having an ecclesiastical law 
imposed on it, can introduce a custom which may obtain the 
force of law (c. 26). The Code often recalls these customs, 
for the precedence (c. 106, 5°-6°), the clerical garb (c. 186 
§ 1), the convocation of the electors (c. 162 § 1), the vote of 
sick persons (c. 168), the balloting (c. 171 § 2), the food, lodg- 
ing and expenses of the diocesan visitation (c. 346), the un- 
limited territories in order to Baptism (c. 740), the amount 
of a manual Mass stipend, where there is no episcopal decree 

“on the subject (c. 831 § 2-3), the funeral fees (c. 1234 § 1), 
the media annata (c. 1482), the tithes (c. 1502) ete. 


20. The Supreme Pontiff and the Bishops and Ordinaries 
are entitled to issue particular laws; but the laws of the 
Bishops and Ordinaries must be in conformity with the gen- 
eral laws or go beyond them. The Code recalls the particular 
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laws on the occasion of voting (c. 163, 168), of the appropria- 
tion of property, in the case where a moral or juridical person 
ceases to exist (c. 1501) ete. 

Particular statutes must be observed for the acts of the 
moral persons (c. 101 § 1), the precedence (c. 106, 5°-6°), the 
taxes to be paid from the income of the first year (c. 1482) 
etc. 

Particular rules and constitutions regulate specially all the 
religious life of the orders or congregations or institutes (c. 
489, 501 § 1, 502, 505 etc.). 

The Code recalls also the traditions for the precedence (ce. 
106, 7°) ete. 

The will of founders and donors must be respected, spe- 
cially in faithful administration and distribution of property 
left by donations and bequests (cf. c. 493, 494 § 2, 1501) as 
set forth in the charter of such institutions (tabulae funda- 
tionis; ef. c. 1491 § 1). 

21. The dispensation is relaxation of the law in a particular 
case; it is a very efficacious means to equalize the general 
laws to the particular cases. Almost all ecclesiastical laws 
may be dispensed for a just and reasonable cause (c. 84 $1). 
Also the Ordinaries inferior to the Pope can dispense from 
the general laws of the Church, in eases in which recourse to 
the Holy See is difficult and there is at the same time grave 
danger in delay, and the dispensation requested is one which 
the Holy See is wont to grant (c. 81). If the sufficiency of 
the reason alleged is doubtful, the dispensation holds (c. 84 
§ 2). Laws do not oblige in case of doubt which affects the 
law; if the doubt concerns a fact, the Ordinary may dispense 
them (c. 15). 

In other cases the Code speaks of presumed permission (c. 
143). 

22. Equity is a necessary complement of the positive law. 
Canon Law considers the natural and the canonical equity; 
the former is based on the natural principles, the latter on 
the canonical principles. If a general or a particular law con- 
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tains no definite prescription concerning a case, the rule for 
deciding such a case must be taken from laws given in simi- 
lar cases and from the general principles of Canon Law based 
on equity (c. 20). 

The Code expressly recalls such an equity; for recalling a 
cleric to his diocese, natural equity must be observed (ce. 144) ; 
one may be deprived of office for a just reason, but the Or- 
dinary must follow the dictates of equity (c. 192 $3); if a 
female religious, who has been received without a dowry and 
cannot provide for herself out of her resources leaves her in- 
stitute, the institute should give her what is necessary for her 
to return safely to her home, and provide her for a certain 
period with the means of an honest livelihood in accordance 
with natural equity (c. 643 § 2); the patron has the equitable 
privilege of obtaining support from the revenues of the 
Church or benefice if there are any left, should he become 
reduced to poverty without fault, even if the patron has re- 
nounced the advowson in favour of the Church or if pension 
was reserved, but it is insufficient fer his support (c. 1455, 
2°); if a diocese or corporation is divided so that part of its 
territory is united to another corporation, or a distinct juridi- 
cal person is established out of the dismembered part, the 
property that belonged to the territory as a whole must be 
divided and the debts distributed ex bono et aequo (c. 1500); 
the extraordinary remedy of restitution to the original con- 
dition is founded on equity (c. 1687 § 1-2). 

According to these principles the Church equalizes its laws 
to all parts of the world, and truly administers justice in par- 
ticular cases. 

23. When justice cannot be invoked, the Church appeals to 
charity. In urgent cases all confessors and in case of danger 
of death, all priests are obliged in charity to hear the confes- 
sions (c. 892 § 2); in case of necessity every priest is bound 
by charity to administer Extreme Unction (c. 939); Prelates 
and rectors are allowed to make only small donations from the 
movable property of the Church, but large donations may be 
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made for a just reason, as reward, piety or christian charity 
(ec. 1535); on Sundays and holydays no tribunal should be in 
session, except in case of necessity or when christian charity 
or the public welfare demand an exception (c. 1639 § 1). 

In other cases Canon Law does not establish an obligation, 
but appeals to charity: titular Bishops are not obliged to offer 
sacrifice for their flock, but it is convenient that sometimes 
they offer it, because of charity (c. 348 § 2). 

Many canonical rules are inspired by charity. Charity per- 
meates all Canon Law. 


B. THE HUMAN PERSON 4° 


24. The human person is “ quod est perfectissimum in tota 
natura, scilicet subsistens in rationali natura” ,** St. Thomas 
said. 

It is necessary to keep the human person in its place against 
the exaggerations of the individualism and collectivism; but 
it is not sufficient to raise it only from the economic point of 
view; it is necessary to rehabilitate it religiously, morally and 
juridically. 

Canon Law gives useful teachings at all points. 


25. The religious state of the human person springs from 
the christian doctrine. God is the person who transcends the 
world; therefore pantheism is to be rejected, which is the basis 
of absolutism. Man is the end of the creation and redemp- 
tion. Man is not an element of the mass (totalitarism), but 
has his personal differentiation. Man is composed of the 
soul and body. Above all he must live the life of the spirit 
and save his soul. 


43 See G. Gonella, Principi d’ un ordine sociale ; Note ai Messaggi del SP. 
Pio XII, Citt& del Vaticano 1944; Per la Communita cristiana, a cura d’ un 
gruppo dt studiost amici di Camaldoli (publicazioni dell’ ICAS), Roma 1945; 
12, Pavan, La vita sociale nei Documenti Pontifict, Milano 1946; Id. we 
societa a servizio dell’ uomo, Treviso 1950, 
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The human person finds the fit conditions to develop and 
perfect his spirit in the Church, which is the mystic body of 
Christ. 

The whole system of Canon Law is directed to the religious 
perfectioning of the human person. 

Through the Baptism, man is received in the supernatural 
society in which he obtains certain rights and assumes certain 
obligations (c. 87). In this society man finds the means to 
fortify himself (c. 780 ff.), to obtain the pardon of the sins 
(c. 870), to gain the indulgences (c. 911), to offer the Holy 
Sacrifice with the Church. (ec. 802) and his prayers in the 
sacred buildings dedicated to divine worship (c. 1161). The 
Church blesses the new families (c. 1101 § 1) and provides the 
ministers of the public worship (ec. 948). The Church ac- 
companies the faithful until the sepulchre, keeps the mortal 
remains, and prays for the deceased (c. 1204). 

The Church~ provides for the religious instruction of the 
people (c. 1329), for the children (ce. 1330, 1°-2°) especially 
to prepare them for receiving the Sacraments of Penance, 
Confirmation (c. 786), first Communion (ec. 854 §3), and 
their godparents (c. 769, 797), so also for the adults (ec. 1332), 
specially on the occasion of the marriage (c. 1018, 1033). 

In every school religious instruction should be given the 
children according to their age (c. 13873 § 1-2). The Church 
establishes schools of every kind for the moral and religious 
instruction of the people (ec. 1375). 

To prepare the diocesan priests to instruct the people, a 
long course (c. 1375 § 2) of literary (c. 1364, 1°-3°), philo- 
sophical (c. 1365 § 1) and theological studies (c. 1365 $§ 2-3) 
is prescribed; and after the priesthood other studies (c. 129) 
‘and examinations (c. 130 § 1, 131 §1). Similar prescriptions 
had been established for the religious priests (c. 590 § 1, 599). 

The Church desires that faithful be saints, especially the 
priests (c. 124) and those who have taken the vows follow- 
ing the evangelical advices, according to the rules and con- 
stitutions of the institute to which they belong (c. 593). To 
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these all are proposed religious duties (c. 125, 126, 565, § 1, 
595 § 1, 1367, etc.) which are able to guide to Christian per- 
fection. 

Crimes against faith (c. 2314-2319) and religion (c. 2320- 
2329) and unlawful administration and reception of Sacra- 
ments (c. 2364-2375) are punished. 

26. The moral state of human person is tightly bound to its 
religious condition. The human actions are moral, if they are 
in accordance with the rule of morality. It is necessary that 
there be a rule with which the human actions must be regu- 
lated. This rule is eternal law, that is the reason of Divine 
Sapience which directs all human actions (against utilitarian- 
ism, rationalism, subjectivism). The moral law governs the 
whole man, interior and exterior, private and public life. All 
human actions are subject to the moral law, including the 
economic and political actions, because they also are human 
actions. 

Having disjoined law from morals has been an enormous 
error. 

Canon Law is impregnated with morals, so that often it is 
difficult for the doctors to distinguish the limits between law 
and morals. Many canonical rules have a profoundly moral 
content. Sometimes morals are called to help the positive 
law, which is always imperfect and incomplete. 

An upright behaviour is always required. In all rescripts, 
even when not expressly stated, this condition must be under- 
stood: if the request is founded on truth (ce. 40). All who are 
requested of consent or advice must express it with loyalty 
and truth (c. 105, 3°). The members of religious institutes 
of men, before they proceed to the election of higher Su- 
periors, must take an oath by which they promise to elect 
only such candidates as they think should, before God, be 
chosen (c. 506 $1). In the elections there is strictly for- 
bidden any soliciting or procuring of votes, either for oneself 
or for others, directly or indirectly (c. 507 § 2). The religious 
have the obligation of answering truthfully the questions of 
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the Visitor (c. 513 $1). The religious institute can exclude 
a religious from renewing the temporal vows or from making 
profession of perpetual vows; not, however, because of ill- 
health, except it be clearly proved that the religious had 
fraudulently hidden or dissimulated the illness before pro- 
fession (c. 637). 


Bishops emit the profession of faith on the oath of fidelity 
or loyalty to the Church (c. 332 § 2). Many duties of office 
must be confirmed by oath (c. 364 § 2, 1° etc.). 

Neither the Bishop, making the diocesan visit, nor his com- 
panions are allowed to demand or accept any gifts or dona- 
tions (c. 346). Equally the judges (c. 1624). All the persons, 
who assist the Bishop or his representative in the government 
of the whole diocese are bound to swear that they will dis- 
charge their duties faithfully and without partiality (c. 364 
Se pa bad 

In the civil process the parties and the witnesses personally 
must take an oath to tell the truth, de veritate dicenda (ce. 
1746, 1743 § 1) and after the examination may be obliged to 
take an oath de veritate dictorum (c. 1768). So also the ex- 
perts (c. 1797 § 1), interpreters ete. 

No prescription is valid which is not based upon good faith 
at the beginning as well as throughout the whole period per- 
mitted for prescription (c. 1512). 

Ecclesiastical laws oblige in conscience. 

Moral qualities are always requested for all offices: for 
Cardinals who must be doctrina, pietate ac rerum agendarum 
prudentia egregie praestantes (c. 232 §1); for Bishops, each 
must be bonis moribus, pietate, animarum zelo, prudentia 
ceterisque dotibus praeditus quae ipsum aptum efficiant ad 
gubernandam dioecesim de qua agitur (c. 331 $1, 4°); for 
vicar general are requested doctrine, righteousness, prudence 
and experience in administrative matters (c. 367 $1). Parish 
priest must be of good morals, endowed with knowledge, zeal 
for souls, prudence, and all other virtues and qualities re- 
quired by either common or particular law for the praise- 
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worthy government of a vacant parish (c. 453 §2). The 
official must be a priest in good standing, doctor in canon law 
or otherwise experienced (c. 1573 § 4); promoter of justice 
and defender of the bond should be priests in good standing, 
doctors in canon law or at least able canonists, of tried pru- 
dence and justice (c. 1589 §1). Chancellor and notaries, 
couriers and beadles must be men of good reputation and 
beyond suspicion concerning their character and trustworthi- 
ness (c. 373 § 4, 1592). For the position of rector, spiritual 
director, confessors and professors in the seminary, only such 
priests should be chosen as are distinguished not only by 
learning, but also by virtues and prudence, so that they may 
serve as examples to the students in word and deed (c. 1360 
$1). The training of the novices must be entrusted to a 
master and to a prefect of studies who shall be distinguished 
for prudence, charity, piety and fidelity to regular observance 
(c. 559 § 1, 588 § 2). Canons must be distinguished for learn- 
ing and virtuous life (c. 404 $1); canons, theologian and 
penitentiary, should be chosen from among those who are 
best fitted for their respective tasks, after an investigation 
has been made as to their life, moral conduct and knowledge 
(c. 899 § 1-2). Each ecclesiastical office must be conferred to 
them who possess requested qualifications in a more con- 
spicuous degree (c. 153 §2). Testimonial letters about life 
and conduct are requested for the admission to seminaries (ce. 
1363 § 2-3) or to religious orders or congregations (c. 544 § 4, 
545 § 4), for ordination (c. 994 § 1, 1°; 1000 § 1), for permis- 
sion to preach (ec. 1340 § 1) ete. 

A reputation of integrity is held in high esteem (c. 2147 § 2, 
3°; 2157), as the loss of good reputation with upright and 
serious men is held in consideration (c. 2293 §3). Infamy of 
law is a penalty (c. 2293 § 2). 

For completing the education of seminarists the Superiors 
should insist upon the rules of genuine christian politeness 
and also exhort them to observe the rules of hygiene, be clean 
in dress and appearance, and practice courtesy joined with 
modesty and gravity (c. 1369 § 2). 
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27. The juridical state of human person derives from the 
nature of the man. “ Hominum causa omne ius constitutum 
est’’.*®° Man is the subject and end of the law. Law is con- 
stituted to rule the bilateral relations of justice between the 
men. Man moves within the limits of the law to defend and 
develop his humanity. The rights of the personality derive 
rather from human nature than from its state. They are 
not grants of positive law. Consequently all men are equal; 
a man may be obliged to do work, but not to be either slave 
or implement of another man. That would be against the 
human nature. 

The spirit of equality, which animates the Church, is won- 
derful, however the distinction between clergy and laity has 
been divinely ordained (c. 107, 108 § 2). 

All Christians have the same general rights and obliga- 
tions with regard to spiritual favours and aids to salvation 
(ce. 682). In the Church race, nationality, language, wealth 
do not count at all. In the church the faithful place them- 
selves indiscriminately; a distinguished seat may be reserved 
only for the civil magistrates according to their dignity (c. 
1263 §1). In this respect the Catholic Church is truly 
democratic. 

Every Catholic having necessary qualities, can be incar- 
dinated to a diocese, even if it is not his own (c. 117, 2°), and 
can enter a religious order or congregation (c. 538). Every 
Catholic, except public sinners, can be received in the Catho- 
lic associations (c. 693 $1). In the interior life of the re- 
ligious order or congregations or Catholic associations gener- 
ally there are not distinctions between the members, except 
those which are required by different offices. 
~ Equality prevails also in the high ecclesiastical meetings: 
Cardinals have the same dignity, also in the Sacred Congre- 
gations or Courts; the dean is the first among equals (c. 237 
§1). Even in Sacred Roman Rota the dean is the first 
among equals (c. 1598 §1). In the ecumenical (c. 223 § 1-2), 
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plenary (c. 282 § 1-2), provincial (c. 286 § 1-2) councils, the 
Bishops have the same power of decision (c. 223 § 1-2). In 
the diocesan synod all members have the same consultative 
vote (c. 362). In the courts the collegiate board of judges 
decides by absolute majority of votes (ce. 1577 $1). In elec- 
tions is precluded the casting of several votes by the same 
person (c. 164, 2245 §1), a sick person can give his written 
vote (c. 168). Excepting special rules (c. 160), the election 
of Bishops (c. 329 $3), Vicar-capitular (c. 433 § 2), Abbots 
or Prelates nullius (c. 321), religious Superiors (c. 506, § 1, 
507 § 1) etc. are always made by absolute majority of votes. 

Every right may be supported and sustained, not only by 
an exception, but also by an action, unless the law expressly 
forbids the latter (c. 1667), either as punishment (c. 1654 § 1, 
1628 § 3) or civil sanction (c. 1971 § 1, 1°; 1554) or because 
of public welfare (c. 1017 § 3, 2147 § 2, etce.). The minors 
and moral persons enjoy special juridical protection (ec. 100 
§ 3, 1687 § 1, 1688 § 2). Actions concerning the status of per- 
sons are never extinguished (c. 1701). Causes concerning the 
personal state of the litigants never pass into the stage of 
adjudged matter (c. 1903). 

Penalties must be proportionate to the crime, which is to 
be judged according to its imputability and the scandal and 
damage caused (c. 2218 §1). However not only the objec- 
tive importance of the law and the objective grievousness of 
the transgression must be considered in weighing the penalty, 
but also the circumstances under which the crime was per- 
petrated. Age, knowledge, education, sex, profession, the 
mental status of the delinquent, the dignity of the offender 
as well as of the person offended, the purpose for which the 
crime was committed must be duly considered. Imputability 
may be lessened or increased according to the degree and 
cause of passion or fear. The promptness of repentance, 
effort made in curbing the evil effects, and similar individual 
circumstances should also be taken into account (¢. 2218 § 1). 
Those circumstances, which excuse the perpetrator from grie- 
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vous sin, also render him immune from every penalty (c. 
221832). 

Among the penalties, the penances must be pointed out, 
which are imposed in order that the delinquent may escape 
a canonical penalty, or that he may obtain absolution or dis- 
pensation from a penalty already imposed (ec. 2312 §1). The 
willing assumption of a penance is indicative of willingness to 
recede from contumacy and renders one worthy of a dis- 
pensation. 

The purpose of censures is the amendment of the delin- 
quent. If the delinquent recedes from contumacy, the ab- 
solution must be granted (c. 2248 §2). The Church very 
much appreciates the repentance and contrition of the delin- 
quent in order to dispensation of penalties (c. 2236-2237, 
2248-2254, 2289-2290) and takes care of his rehabilitation. 

Personal human rights, life and integrity of limbs, liberty, 
property, good name ete. are strongly defended by Canon 
Law, which punishes homicide (c. 2854 § 1), slavery (c. 2354 
§ 1), abortion (c. 2350 §1), attempt of suicide (c. 2350 § 2), 
duelling (c. 2351), sterilization (c. 2354 § 1), verbal injuries 
and defamation (c. 2355) etc. 


C. THE INTERNATIONAL LIFE *¢ 


28. All men belong to the same human family. The nat- 
ural unity of the human family has been confirmed in the 
supernatural order, by general redemption of Christ: “ Unus 
enim Deus, unus mediator Dei et hominum, homo Christus 
Tesus.”* “Et pro omnibus mortuus est Christus.” *® Un- 


46 See Semaines sociales de France, XVIII session 1926: Le probleme de la 
vie internationale, Lyon 1926; Les grandes problémes internationaux de 
“Vheure présente, Conférences de la premtére semaine catholique interna- 
tionale de Genéve, 10-22 sept. 1929, Paris 1930; Les grandes activités de la 
Société des Nations devant la pensée chrétienne, Conferences de la troistéme 
semaine catholique internationale de Genéve, 14-20 sept. 1931, Paris 1932; G. 
Gonella, Presuppostt d’un ordine internazionale; Note ai Messaggi del S.P. 
Pio XII (2. ed.), Citta del Vaticano 1943; P. Pavan, L’womo nella comunita 
internazionale, Treviso 1950. 
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fortunately men, who have been spoiled by sin, because of 
their egoism, never succeeded in building a durable and 
peaceful international juridical organization. 

The praiseworthy endeavours, which till now have been 
made, have never attained their purpose. 

It is said: it is necessary to have an efficient organization 
of States; an obligatory arbitration, or rather an interna- 
tional Court for resolving international questions, a center 
which coordinates and rules the world economy and labour. 

The international organization of the States should have to 
respect the independence of the States (democratic system), 
but through groups larger and larger, from regional to con- 
tinental, from continental to intercontinental groupings, the 
predomination of the most powerful States (hierarchic sys- 
tem) should be hindered. This organization rather than 
Union of Nations should be a Confederation of States with 
strict collaboration, or a unique Federal State. 


The organization of States should be universal, so that the 
particular agreements among the Nations become useless. 


The organization of States must be founded upon the prin- 
ciples of objective justice. It is necessary that the organs of 
the organization have the power of imposing juridical, politi- 
cal and economical obligations; and preventive and repressive 
means for putting them into execution. The sanctions should 
be immediate, automatic and efficacious. In this way the 
collaboration of the peoples, the pacific resolution of ques- 
tions (revision of treaties etc.), the general safety, the pro- 
tection of minorities, the disarmament, the international regu- 
lation of the labour (emigration), the equitable distribution 
of wealth shall be obtained; and peace shall be secured. 

But these desired and wanted ends have been not yet 
reached. And the reason has been explained by Sovereign 
Pontiff Pius XII: “ Ac principio compertum omnino est pri- 
mum altioremque malorum fontem, quibus hodierna afflicta- 
tur Civitas, ex eo scatere quod universalis de morum probitate 
pernegetur et reiciatur norma, cum in privata singulorum 
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vita, tum in ipsa republica atque in mutuis necessitudinum 
rationibus, quae inter gentes nationesque intercedunt; ipsa 
videlicet naturalis lex detrectatione oblivioneque obruitur.” ” 

Now we will shortly show how the Catholic Church has 
resolved all these questions. 

Above we have seen that positive canonical law supposes 
the natural and divine law, and founds itself upon justice, 
which is moral virtue, based on the religion. Therefore God 
is supreme legislator and judge. Hence the duty in con- 
science of observing the law and keeping the assumed en- 
gagements. 

Christian religion unites men and favours their collabora- 
tion, based on the same idea of the life. The organic 
conception of the social life is a presupposition of the interna- 
tional life. The union of all peoples corresponds to the uni- 
versal christian idea. 

29. From the juridical point of view, the Church itself is a 
wonderful example of universal society, “ absolutissimum so- 
cietatis universalis exemplar.” ™ 

The Church is a universal society, in which indiscriminately 
all peoples are collected: “ non est Iudaeus, neque Graecus; 
non est servus, neque liber; non est masculus neque femina. 
Omnes enim vos unum estis in Christo Iesu.” ™ 

The Church is governed by the Roman Pontiff and the 
Bishops. The Roman Pontiff possesses a supreme and full 
power of jurisdiction in the whole Church (c. 221). The 
Cardinals form the senate of the Roman Pontiff and are his 
main counsellors and helpers in the government of the Church 
(c. 230). They are named from all the world, ez toto ter- 
rarum orbe (c. 232 §1). Now the Sacred College of Cardinals 

~is composed of fifty four members: 20 Italians, 5 Frenchmen, 
4 Germans, 4 from United States of America, 2 Englishmen, 
2 Spaniards, 2 Portugese, 2 Brazilians, 2 Argentines, 1 Bel- 


49 Enc. Summi Pontificatus, 20 oct. 1939; AAS, 31 (1939) 423. 
505 P. Benedictus XV, Enc. Pacem, 23 maii 1920; AAS, 12 (1920) 216. 
51 Gal. III, 28. 
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gian, 1 Dutch, 1 Pole, 1 Hungarian, 1 Canadian, 1 Chilean, 1 
Peruvian, 1 Cuban, 1 Chinese, 1 Syrian, 1 Armenian. 

By the Holy See there are eleven Sacred Congregations, 
which assist the Pope in exercising the administrative power, 
and three Tribunals (Sacred Apostolic Paenitentiaria, Sacred 
Roman Rota, Apostolic Signatura), which exercise the juris- 
diction in the whole world. 

The Bishops have received the plenitude of the priesthood 
and possess the legislative, administrative and judicial power 
in a determined territory (diocese) under the authority of the 
Roman Pontiff (c. 329 §1). For the government of their 
dioceses the Bishops are aided by the cathedral chapter (c. 
391 $1), diocesan board of administration (¢. 1520 $1) and 
diocesan court (c. 1572 ff.). 

The Bishops are selected among the clergy of all nations. 
At present there are almost two thousand dioceses or similar 
circumscriptions (Abbacies and Prelacies nulliws, Apostolic 
Vicariates and Prefectures). The episcopal or similar sees are 
702 in Europe, 374 in Asia, 216 in North America, 294 in Cen- 
tral and South America, 214 in Africa, 52 in Australia and 
Oceania. There are also many merely titular Bishops. All 
Bishops, of any nation, take part to the eeumenic council with 
equal rights (c. 282 § 2, 286 § 1-2). 

Parties there are not in the Church; but different opinions 
and tendencies can be discussed in the councils or presented 
to the Roman Pontiff or to the Sacred Congregations. 

Kcclesiastical government is most unitarian; there is not 
much division of powers, but rather an orderly distribution 
of functions or services. 

The questions which interest only the diocese, are discussed 
in the synod; those interesting province, region or nation, in 
the provincial, regional or national council; those which in- 
terest the whole Church, in the ecumenic council. Thus the 
ecclesiastical society is not an atomic mass of individuals, but 
an hierarchy of organisms, which corresponds to the wants 
more and more large. This society is not only an association, 
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or a federation, but a very juridical union; where the peoples 
are equitably represented, without oppression of the strong 
over the weak. 

30. From social point of view, many religious orders or con- 
gregations work with the diocesan clergy in the apostleship. 
A great freedom of choice is granted to these organizations 
whether towards the kind of labour or the places in which 
they can develop it. However the authority watches over this 
labour and directs it, according to the needs. There are works 
of sacred office, instruction, education, assistance and benefi- 
cence. 

Such institutions generally are international or aim to be- 
come so. Generally the government of these institutes is 
very democratic. Unless the respective constitutions deter- 
mine otherwise, the higher Superiors should be elected for a 
certain limited term (c. 505). General Superior can be of 
every nation. ‘The members of the general chapter represent 
at least the principal nations; for instance, Italy, France, Ger- 
many, England, Spain, Slavs, North America, South America 
etc. 

The moderate earnings of the religious order or congrega- 
tion turn to advantage of all members. And the members 
generally exert influence over the direction of the association, 
at least through the election. 

In similar manner are in general regulated the associations 
of the faithful, which are established to assist the members 
and promote a more perfect christian life (Tertiaries etc.), to 
encourage works of piety or charity (confraternities, associa- 
tions for Catholic Action etc.), to promote public worship 
(altar societies etc.). However all are naturally subject to 
‘their lawful Superiors. 

Intellectual cooperation is favoured specially by national 
seminaries or the international colleges which are founded in 
Rome, and by federation of the Catholic Universities. 

31. Under the economic point of view, in Canon Law, it is 
not possible to speak about raw material or workmanship. 
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In the Church also there is not question of over-population or 
lack of spiritual capitals. The spiritual goods are plentiful 
for all the faithful. The full employment of the spiritual 
work is in action. There is work for all. There are no limits 
to emigration at all; with the permission of the local Ordi- 
nary, each one may bring his work in all parts of the world. 
Generally into the Church man brings aid, where the need is 
greater; and Bishops allow priests to the dioceses which want. 


From the whole world Peter’s penny is collected in Rome, 
and from Rome it is distributed among the poor of the world. 


The Church takes special care of the depressed areas, the 
backward zones, the mission territories. They are under the 
care of Sacred Congregation de Propaganda Fide (ce. 252). 
Three important institutes, the Pontifictum Opus a propaga- 
tione fidei, the Pontificium Opus pro clero indigena, and the 
Unio cleri pro missionibus, work to furnish missionaries and 
means to bring these peoples to higher degree of religion and 
civilization. Instead of exploiting the colonial countries, the 
Church obliges the missionaries to see to it that worthy chris- 
tian natives or inhabitants of their province are properly 
trained and raised to the priesthood (ec. 305). The natives 
should be employed not only in inferior mission work, but 
also as missionaries, who in course of time might become 
pastor of souls and even Vicars or Apostolic Prefects or 
Bishops. The contrary practice had been condemned as op- 
posed to the intentions of the Holy See and out of keeping 
with the spirit of the sacred ministry. To this end the best 
young men of the territories of mission are educated in Rome, 
by the Urban College of Propaganda Fide. 


Equality, fraternity, solidarity with the christian love of 
God and neighbour shall raise the humanity to a higher 
religious and social level. 


So the peace will be conserved, too! 


82. . Pacem—Dei munus pulcherrimum! quod, ut Augus- 
tinus ait (De Civ. Dei XIX, 11), etiam in rebus terrenis atque 


THE ROLE OF CANON LAW IN COMPARATIVE LAW 485 


mortalibus, nihil gratius solet audiri, nihil desiderabilius con- 
cupisci, nihil postremo possit melius inveniri” >? 

The Church is the greatest peace maker. The Church 
reconciles sinner with God, keeps the love in the family, con- 
ciliates the rights of the workmen with proprietors, establishes 
the harmony between subjects and rulers, favours agreement 
among the Nations. 

“ Haec coelestis civitas, dum peregrinatur in terra, ex 
omnibus gentibus cives evocat atque in omnibus linguis pere- 
grinam colligit societatem, non curans quidquid in moribus, 
legibus, institutisque diversum est, quibus pax terrena vel 
conquiritur vel tenetur, nihil eorum rescindens vel destruens, 
immo etiam servans et sequens quod, licet diversum est, in 
diversis nationibus, ad unum tamen eundemque finem ter- 
renae pacis intenditur, si religionem, qua unus summus et 
verus Deus colendus docetur, non impedit ”.°* 

The only condition for obtaining and keeping peace is the 
obedience of the law of Jesus Christ. 

“ Haec omni aperte doceatis oportet ”—the Sovereign Pon- 
tiff Pius XII says—“ quandoquidem tum solummodo, cum 
nempe christiana praecepta in tuto ponantur, ac privatam 
moderentur publicamque vitam, tum solummodo sperare licet 
fore ut humanis compositis rebus, civium classes, popula ac 
gentes fraterna concordia copulentur ”.°* 


529.P. Benedictus XV, Enc. Pacem, 23 maii 1920; AAS, 12 (1920) 209. 
53§. Augustinus, De civitate Die, XIX, 17. 
549.P. Pius XII, Enc. Summi moeroris, 19 iul. 1950; AAS, 32 (1950) 516. 


NEGOTIATIO* 


HE aim of this paper is to provide a commentary on the 

degree Pluribus ex documentis which was issued by the 

Sacred Congregation of the Council on March 22, 1950.* 
To achieve that purpose a fresh examination will also have to 
be made of the law enacted in Canon 142 on the subject of 
clerics and religious engaging in business. 


Introduction 


Before embarking on that difficult task it will be helpful to 
set down a few preliminary observations. The present decree, 
it may be noted, has the distinction of being the first Roman 
document, with a direct bearing on Canon 142, to appear 
since the promulgation of the Code.2 Some attribute this long 
legislative silence to the thorough manner in which the im- 
port of this law was fixed by the pre-Code authorities, both 
official and private.* In great measure this is true but, as will 
be shown, not completely so. 

Cardinal Gasparri gives close to forty sources in his notes 
to Canon 142. While not exhaustive the size of this list more 
than proves that the decree is not exaggerating when it be- 


* Paper read by Rev. Thomas Smiddy, 8.T.L., April 18, 1951, at the Spring 
Eastern Regional Meeting of The Canon Law Society of America held in New 
York City. 


1 AAS, XLII (1950), 330-31. 


2To my knowledge only one other even remotely touches that Canon. It 
is the decree on the proper management of pious pilgrimages, issued by the 
Sacred Congregation of the Council, February 11, 1936, AAS, XXVIII (1936), 
167. Cf. Hannan, “ Pilgrimage Honorarium,” THs Jurist, VII (1947), 184- 
85; Mahoney, “Clerical Management of Pilgrimage,” Clergy Review, XXIX 
(1948), 54-55. 


3 Claeys-Bouuaert, Dictionnaire de Droit Canonique, 1942, III, article 
“Clere,” col. 857. This article is repeated almost verbatim by its author in 
his contribution to another work edited by R. Naz, Traité de Droit Canoni- 
que, 1946, I, nn. 480-31. 
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gins with the statement: Pluribus ex documentis constat. In 
addition, a wealth of material on this topic is available to the 
researcher in the writings of numerous canonists and moral- 
ists. In the preparation of this paper a generous sampling of 
all this has been made, but limits on the time available pre- 
vented the survey from being complete. 

Now what is it that all these documents make clear? 
“That clerics,’ to use the words of the decree itself, “called 
to serve the Lord, have always been forbidden by the Church, 
and under threat of grave penalties and censures, to engage in 
worldly occupations, especially in business and trade.” Be- 
sides answering our original question that passage throws 
light on a minor technical point. For it shows that negotiatio 
and mercatura are not terms synonymous with saecularia 
negotia, but simply two instances of such worldly pursuits. 
Naturally there are many other such activities. These also 
may be forbidden, but Canon 142 will not be the reason. 
Rather will that be so owing to other Canons, chiefly Canons 
138-39. Hence there will be no question in such instances of 
anyone incurring the new excommunication. 

The second paragraph of Pluribus ex documentis is given 
over to a brief history of the pre-Code law on the subject of 
clerics and business. Only two sources are quoted. The first 
is the famous passage from St. Paul’s Second Epistle to 
Timothy, in which the Apostle says, “ No one serving as God’s 
soldier entangles himself in worldly affairs (II, 4).”* Writers 
today do not regard this or other texts of Scripture as proof 
that the Canon is a restatement of the divine law.’ Of 


4Despite the traditional use made of this passage some, on learning that 
the word “God” is missing from the Greek text, hold it can be applied to 
@lerics only in an accommodated sense. So Vromant, “De Negotiatione Cleri- 
cis et Religiosis Interdicta,’ Jus Pontifictum, VIII (1928), 202. Ballerini- 
Palmieri, Opus Theologicum Morale, IV (Prati, 1891), 342, note (a), however, 
by referring back to the preceding verse in the Epistle, as well as to the fact 
that Timothy was a cleric, prove rather neatly that even though the word in 
question be omitted the received sense is implicitly contained in the verse. 


5 Benedict XIV, De Synodo Dioecesana (2 vols., Romae, 1806), X, vi, 1, 
cites two authors who did hold that opinion. Brunini, The Clerical Obliga- 
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course, in exceptional cases involving serious scandal, dere- 
liction in duty, and the like, the divine law is operative even 
when the cleric is not directly violating the Canon. 

The decree cites next an equally well-known statement of 
the Council of Trent (sess. XXII, de ref.,c.1). “ Hence it is 
not surprising,” it says, “that the Council of Trent, when 
treating of these offenses, did not hesitate to order ‘that all 
those many and wise rules enacted by the Supreme Pontiffs 
and the Sacred Councils on the duty of clerics to avoid 
secular pursuits be complied with in the future, under threat 
of the same penalties, or even heavier ones, if the Ordinary 
so decides.’”’ No attempt will be made to fill in this brief 
historical outline.® 


The Law of Canon 142 


That a close link exists between Canon 142 and the pre- 
Code discipline is admitted by all. The recent decree adds its 
word of agreement when, in introducing next the text of the 
Canon, it says, ‘The Code of Canon Law abides by these 
documents entirely when it states, in treating of this subject 
in Canon 142, that ‘ Clerics are forbidden to conduct business 
or trade, either personally or through agents, either for their 
own benefit or that of other persons.” In commenting on 
the Canon we will follow the word order of this translation. 


Clerics. 

Canon 108, § 1, gives the official meaning of this term’in the 
following words, “'Those who are dedicated (mancipati sunt) 
to the divine ministry at least by first tonsure are called 
clerics.” Clerics are manciples then, not in the Roman sense 
of slave or bond servant, but in the transferred sense of per- 


tions of Canons 139 and 142, The Catholic University of America Canon Law 
Studies, n. 103 (Washington, D.C.: The Catholic University of America, 1937), 
p. 77, reaches the verdict that, “Such an opinion, to say the least, seems far- 
fetched.” 


6 Rather good accounts of the pre-Code legislation are given by Vromant, 
op. cit., pp. 202-07; and Brunini, op. cit., pp. 68-75. 
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sons so pledged to the service of God that they must seek or 
intend nothing else. This pledge leaves no room in the life 
of the cleric for profit making business activity. There in a 
nutshell is the ratio legis of Canon 142.7 


Under the modern law there is no question but that all 
clerics are bound, save those who have been lawfully reduced 
to the lay state. It may be observed, however, judging from 
the questions continually appearing in clergy magazines, that 
the real problems concern priests and not minor order men. 
This may explain why no mention of Canon 142 is made by 
the Sacred Congregation for Seminaries and Universities in its 
letter to the American bishops on the subject of summer em- 
ployments forbidden to seminarians.* At any rate, it may be 
admitted with Jorio,® that it is easier for clerics in major 
orders, as well as for beneficiaries and religious to sin seri- 
ously in these matters than it is for mere minoristae. 

The decree informs us that, in virtue of Canon 592, 
religious also are included under this prohibition. Reference 
to Canon 490 indicates this means religious of both sexes. All 
agree that novices are excepted. Those living in imitation of 
religious, spoken of in Canons 673-81, are by Canon 679, § 1, 
bound by the present law. This point is alluded to indirectly 
later on in the document when it groups together “the 
religious spoken of in Canons 487-681.” 


None of the foregoing marks any change in discipline. A 
notable one, however, is made by the dispositive part of the 


7 Those desirous of fuller details on this might read the opening paragraph 
of the encyclical of Pope Clement XIII, Cum primum, September 17, 1759; 
Fontes, II, 588. Good modern developments of the matter are given by 
Ellis, “ May Religious Buy and Sell?” Review for Religious, V (1946), 50- 
51; and Donnelly, “Clerics Should Not Be in Business,’ Homiletic and 
Pastoral Review, XLVIII (1948), 890-91. 

8 This letter was communicated to the bishops on May 5, 1935. Its text is 
given by Donovan, The Clerical Obligations of Canons 138 and 140, The 
Catholic University of America Canon Law Studies, n. 272 (Washington, 
D. C.: The Catholic University of America Press, 1948), pp. 35, 36. 


9 Theologia Moralis, II (3. ed., Naples: M. D’Auria, 1946), n. 1031. 
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decree. For there the prohibition is extended to “ the mem- 
bers of the recently approved Secular Institutes”. This refers 
only to members in the strict sense, as described in the Apos- 
tolic Constitution Provida Mater Ecclesia (Art. III, §§ 2-3).*° 
So those who after a period of probation take the vows ete. of 
the institute. In the nature of things the lay members of these 
groups would not otherwise have been included under this 
law. The legislator, for good reasons however, here applies 
to them this part of the law for religious. Such a procedure 
is allowable under the terms of Provida Mater Ecclesia.” 
Most likely the institutes will encounter difficulties when at- 
tempting to put this law into practice. If so, it will be 
necessary for them to obtain an indult from the Holy See 
allowing a certain amount of business activity. Approval 
might even be sought for Constitutions which intend to per- 
mit such things. The Congregation of Religious, no doubt, 
will have occasion in the near future to promulgate some 
directives which will be helpful in the solution of these prob- 
lems."* 


Are forbidden to conduct. 


The problem to be solved here is now a most acute one. 
Just when does Canon 142 bind sub gravi? All the com- 
mentators admit that parvity of matter is possible, but differ 
widely on exactly when that is the situation. I have found it 
difficult even to number and classify their opinions. All this 
is now most unfortunate, since as we know penalties are in- 
curred only for crimes that are definitely and objectively 
serious. Here then is an attempted resume of the various 
views, though most likely it will not satisfy all. 


10 AAS, XXXIX (1947), 114; cf. Delchard, “Commentaire,” Nouvelle 
Revue Theologique, LXXII (1950), 733. 


11 As is evident from the motu proprio, Primo feliciter, March 12, 1948; 
AAS, XL (1948), 283. 


12 Special Law of Secular Institutes, Art. II, § I, n. 2. 
13 Delchard, op. cit., pp. 733-34. 
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If the matter involved is light then, according to St. 
Alphonsus,"* a cleric who trades two or three times does not 
commit a mortal sin. Many other writers have adopted the 
same idea, in fact, Abellan * calls it a part now of the com- 
mon teaching. 

If, on the contrary, the matter is grave then it is probable, 
again according to St. Alphonsus, that two violations are 
needed before the sin will be mortal. Others require three 
such transactions,'® and the most lenient of all would demand 
four.’ If this last be regarded as tenable under the new 
regime, it may be noted that it facilitates matters by requir- 
ing the same number of dealings, whether the sums involved 
be grave or light. 

There is an aspect of the above that is occasionally over- 
looked. The writers in telling us about what they regard as 
a grave violation are equivalently giving us their views on the 
meaning of “ewercere.”’ That such is their intent is evident 
from the argument most of them use in support of their 
opinions. The traditional meaning of “exercere”, they 
reason, requires a plurality of acts united morally through the 
agent’s intention or, we might add, through their close prox- 
imity to one another. It is on this basis also that they teach 
that isolated acts do not result in a grave violation of the 
law.78 : 

Moralists will be interested in a minor dispute existing 
among those requiring a plurality of acts, even when the 
matter is grave. Some of them hold that the initial acts in 
_ the series, the first, second, and third, depending on their 


14 Theologia Moralis (ed. L. Gaudé, 4 vols., Romae, 1905-12), III, n. 831. 

15“De Vetita Clericis et Religiosis Negotiatione,” Periodica, XXXIX 
(41950), 243. 

16 Vermeersch, Theologiae Moralis Principia, Responsa, Consilia, III (2. ed., 
Romae: Universita Gregoriana, 1927), n. 24. 


17 Tanquerey-Cimetier, Synopsis Theologiae Moralis et Pastoralis, III (10. 
ed., Paris: Desclée et Socii, 1937), n. 1019. This they allow only when the 
matter is grave, not when it is gravior. 


18 Vermeersch, op. cit., III, n. 24. 
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views, are to be regarded as venial sins,” whereas others are 
quite ready to dismiss these as being really outside the scope 
of the law.”° 

It is proper now to inquire whether the foregoing teaching 
has been affected in any way by the new decree. No change 
it is agreed need be made in the part about light matter. 
Opinion as to the rest seems less united. For in an article in 
the. Monitor Ecclesiasticus2! unsigned it may be added, a 
serious attempt is made to prove that single transactions in- 
volving grave sums are now put under the new penalties. If 
true, this would bring back the severe discipline of Clement 
TX. So let us look a little closer at the writer’s arguments. 
He seeks support not in the text of the law but in its spirit 
and purpose. This, as he sees it, is twofold, to discourage 
negotiatio which distracts clerics from their rightful tasks as 
well as that which sharpens their desire for base profits. Now 
this last can be present even in a single important business 
deal. Curiously, were this a battle of mere citations, this 
last point might be rebutted by quoting a canonist who wrote 
the following just thirty years ago,” “A single act, even 
though the amount of money or value involved be very con- 
siderable, has only a slight influence in developing that mer- 
cenary spirit, to curb which is the main object of the present 
prohibition.” More to the point, however, are the arguments 
brought forward by Abellan.2* “We believe,” he writes, 
“that the decree does not offer sufficient basis for holding that 
@ grave sin is committed, by reason of the positive law alone, 


19 Kinane, “Clerics and Negotiatio,” Jrish Ecclesiastical Record, XVII 
(1921), pp. 88-89; Claeys Bouuaert-Simenon, Manuale Juris Canonici, I (4. 
ed., Gandae et Leodii: H. Dessain, 1934), n. 302; Brunini, op. cit., pp. 90-95. 

20 Vromant, op. cit., p. 211; Ojetti, Commentarium in Codicem Juris 
Canonict, HI (Romae: Apud Aedes Universitatis Gregorianae, 1930), p. 160, 
note 1; Bouscaren-Ellis, Canon Law (Milwaukee: Bruce, 1948), p. 119; Don- 
nelly, op. crt., p. 892. 

21“ Adnotationes,” LXXV (1950), 176-77. 

22 Kinane, op. cit., pp. 88-89. 


23 Op. cit., pp. 244-45. 
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when a cleric or religious engages only once in a forbidden 
transaction involving a large sum. ‘ Hvercere’ by now has a 
standard meaning. So when the legislator wishes to include 
even that case he adds etiam semel, as did Clement IX ..... 
The present decree, on the contrary, not only uses the word 
“exercere, as was to be expected, when citing the text of 
Canon 142, but also when, in its dispositive section, it refers 
to those exercentes vetitam negotiationem. The words of a 
law which imposes penalties, particularly such severe ones as 
these, must be interpreted in the strict sense. It is quite true 
that most serious evils can result even from a single act of 
trading; but it still remains necessary for the legislator to ex- 
pressly reveal his intention of including even such solitary 
actions under the penalties he enacts. It is doubtful that he 
has done so in the present instance. Such then is the 
situation at least for the time being, aside from some future 
official explanation of the matter.” ** These are reasons of 
solid worth and mean that use can still be made of the opinion 
associated above with the name of St. Alphonsus. On hearing 
this the more daring may wish to say the same of the views, 
whereby two and even three operations of this type are said 
to fall short of being grave violations. 

Only the lenient opinion of Tanquerey, as said before, 
makes it unnecessary to distinguish between grave and light 
matter. So in using the others norms must be provided on 
which to base the necessary distinctions. Some seem to 
claim there are none, but in this they are mistaken. For ob- 
viously one should apply the rules given in de justitia on what 
constitutes absolutely grave matter.”> Helpful also will be 
the rules given there on the coalescence of matter. For they 
awill enable one to tell whether the instances are to be viewed 
as isolated acts or as parts of a moral whole. 

If all else fails, then the ultimate criterion will have to be 


24 Delchard (op. cit., p. 734) adopts the same position. 


25 Monitor Ecclesiasticus, loc. cit.; Conway, “Important New Decree on 
Negotvatio,’ Irish Ecclesiastical Record, LX XIV (1950), 370. 
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the verdict of an informed and fair-minded man. Wise, how- 
ever, will be he who hesitates’to extend, at least on his own 
authority, the limits separating light matter from grave. 


Business or trade. 


It will be necessary here to give a certain number of 
definitions. These, it may be remarked, are not borrowed 
from civil law or economics but are explanations of how the 
various terms are used by ecclesiastical writers.”® 

The law as we know speaks both of business and trade. 
Now, it may be asked, are these terms really distinct? A 
French canonist named Bride, after careful investigation of 
the point,2” affirms that in practice most canonists regard 
them as synonymous. There is, he adds, a shade of difference 
between them, hence the Code is not guilty of verbosity when 
it employs both. Negotiatio, he goes on to explain, includes 
all operations carried on for the sake of gain; whereas mer- 
catura refers only to the buying and selling of merchandise. 
This is a good analysis, but I believe it is possible to do even 
better. My suggestion is as follows. After identifying mer- 
catura with negotiatio lucrativa, we should add that nego- 
tratro itself covers the four remaining types of business 
usually mentioned by the authors, v.g. industrialis, argen- 
taria, etc. There is another useful point that deserves to be 
emphasized from the outset. In all five types, save in rare 
instances, the transactions involve the actions of buying and 
selling. Only grudgingly do we admit into our discussions 
any other kind of operation, especially when explaining what 
is forbidden. 

With that out of the way we can proceed to the necessary 
definitions. Incidentally, neither the Canon nor the decree 
offer any help here, another instance, no doubt, of the truth 
of the old maxim about the law “ hating to define.” 


ae Creusen, “ Commerce et Vie Religieuse,” Revue des Communautés Reli- 
gieuses, XXX (1937), 102-03; Abellan, op. cit., p. 237, note 19. 


27“ Consultations Diverses,” L’Ami du Clergé, LVIII (1948), 334. 
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I. Negotiatio lucrativa. This type is also known as 
negotiatio proprie dicta and negotiatio quaestuosa. It con- 
sists simply in buying commodities with the intention of sell- 
ing them later at a higher price without having effected any 
change in them. This form of business we may add im- 
mediately has always been regarded as the primary object of 
the Canon’s prohibition. It will help if we list its four 
elements or conditions. (a) The commodity must be bought 
and sold; (b) sold unchanged; (c) sold at a profit; (d) 
bought with the intention of selling it unchanged at a profit. 

The word “unchanged” is used here in a moral sense not in 
an absolute sense.** Furthermore the reference is to changes 
in the goods themselves, not simply to changes v.g. in their 
quantity or external wrapping.?® The intention spoken of 
must be present at the time of the purchase, in fact must be 
the cause of it. Barter, permutatio, is to be included under 
the expression “‘ bought and sold.” *° Whether the actions of 
lending and leasing properly belong under “ bought and sold ” 
will be examined in a later section. 

It may help here to show the relation of lucrative trading 
with some of the other forms. This can be done by mention- 
ing certain simple cases in which one or more of the above 
mentioned conditions are absent. Thus one may profit from 
the sale of an article received originally as a gift, as well as 
from the sale of the fructus naturales of one’s land or other 
possessions,*! though more will have to be said about this 
second case under negotiatio oeconomica. As is evident the 
first condition is not fully verified in either of these instances, 
since the article sold was not originally bought. Owing to the 


~ 28Vermeersch, op. cit., III, n. 21. 
29 Conway, op. cit., p. 368. 


30 Vromant, op. cit., p. 207, note 2, expresses some reserve about the pro- 
priety of this. He has in mind the fact that frequent exchanges of stock 
have to be made by investors when the market is unstable. This exchanging, 
however, is not accomplished by barter but by buying and selling. 


31 Cocchi, Commentarium in Codicem Juris Canonict, IL (Taurinorum 
Augustae: Marietti, 1925), p. I, § 1, n. 54. 
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absence of the second requirement a cleric is permitted, as we 
will see under negotiatio artificialis, to make a profit from the 
sale of articles produced by his own efforts, even when the 
raw materials used were obtained by way of purchase. The 
absence of the third condition, sale at a profit, excludes from 
the prohibition all transactions in which the price differential 
does not constitute profit in the real meaning of the term. 
Details on that will be given under negotiatio politica. 
Finally, lack of the fourth condition, the mens mercatoria as 
it is sometimes called, permits one to sell bona superflua or to 
change his mind and sell at profit articles originally bought 
for his own use and possession.22 This will come up again 
under negotiatio oeconomica. 

II. Negotiatio industrialis. Other names for this type are 
negotiatio minus proprie dicta and negotiatio artificialis. It 
consists in buying materials with the intention of selling them 
later at a profit after they have been transformed and im- 
proved by one’s own labor or by that of one’s domestics or 
hired employees. It may be subdivided into strictly in- 
dustrial and industrial in the broad sense,** depending on 
whether the work is done by hired employees or by oneself or 
one’s domestics. Clerics are forbidden to engage in the first 
kind,** whether the same must be said now of the second type 
will be seen shortly. 

For the moment let us examine the four conditions which 
are also necessary for industrial business in the strict sense. 
(a) Purchase of the materials; (b) changing them with the 
aid of paid employees or at least outside help; (c) selling the 
product at a profit; (d) purchase with the intention of later 
sale at a profit after the employees have transformed the 
materials.*° As is evident the main difference between this 
and lucrative trading lies in the fact that here a change is 


32 Tanquerey-Cimetier, op. cit., III, n. 1017. 
33 Bouscaren-Ellis, op. cit., p. 119. 


34 Tanquerey-Cimetier, op. cit., III, n. 1021, give all the reasons for this. 
35 Abellan, op. cit., p. 239. 
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made in the article purchased. Consequently the intention 
of the purchaser is more extensive from the beginning. As 
to the workers, they will usually be paid employees though 
Creusen *° says this is not essential. That explains the 
addition made above, “or at least by outside help.” 


A good explanation is given by Vermeersch on just when 
the labor is to be regarded as aliena.** It refers principally, 
he says, to hired workers. Hence the labor of members of a 
religious community, whether professed, novices or postu- 
lants, is not in that category. Neither strictly speaking is the 
labor of those who in some way pertain to the group, v.g. the 
labor of students in a trade school operated by religious. 
Futhermore, the fact that a few employees are hired to work 
along with the members of the group does not morally speak- 
ing alter the domestic character of the work. 


Apropos of his example of the trade school, it may be added 
that the students there may be paid a small wage for their 
work. Also the salaries of the lay instructors may be taken 
out of the gross receipts.*® The profits, in fact, may be used 
to maintain the school, v.g. to provide board and lodging for 
the pupils.2? May the community itself take part of the 
profits? Conway * indicates they may, for in his solution of 
the case he simply stresses the absence here of the condition— 
opera aliena, not worrying one way or the other about the 
profits. In other words he treats it like the case of a com- 
munity of nuns selling at a profit some articles they them- 
selves have produced. 


36 Op. cit., p. 104. 
~ 87 Op: cit., IIL, n. 21. 

38 Vermeersch-Creusen, Hpitome Turis Canonici, I (5. ed., Mechliniae- 
Romae: H. Dessain, 1933), n. 260. 

39 Berutti, Institutiones Iuris Canonici, I, p. I (Taurini-Romae: Marietti, 
1943), n. 52. 

40“ Negotiatio: The New Decree,” Irish Ecclesiastical Record, LX XIV 
(1950), 537; cf. Ellis, op. cit., p. 61, to the contrary. 
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Since this is the first problem we have examined in some 
detail, I would like to use it as an occasion for this general 
remark. Whenever the writers allow clerics to sell in this 
or that set of circumstances they append a number of wise 
counsels aimed at the avoidance of anything that might bring 
discredit on the clerical or religious state. Throughout this 
paper I am omitting such matters, as far as possible, for I 
believe that such considerations carry us into the area of 
Canons 138-39, and they it is well to remember are not sanc- 
tioned by the new excommunication. All looseness in the way 
of classification, though tolerated in the past, will now have to 
cease. Hereafter, it will be necessary to draw a hard and 
fast line between Canon 142 and other Canons relating to 
clerical and religious conduct.** 

A problem frequently raised in connection with industrial 
business is whether clerics and religious may own and operate 
a printing plant. With the aid of certain distinctions we will 
try to answer this, following the guidance of Wouters for the 
most part.*” First, if the work is carried on by the clerics and 
religious themselves, or by those living with them (famulia- 
res), even if a few outsiders are hired to help, then the pro- 
cedure is lawful. Secondly, it is also lawful to use paid em- 
ployees to run the plant, provided it prints only works com- 
posed by the religious or clerics themselves. Thirdly, it is 
forbidden to operate a plant which engages in printing books 
written by persons who are not members of the group in 
charge, when outsiders are hired to do the work. To do that 
special permission would have to be obtained from the Holy 
See. In this third case, however, according to Ellis,** clerics 
and religious may “ print religious reviews, magazines, jour- 
nals, and other forms of religious literature destined for the 


41 Those interested in such matters will find an up-to-date treatment of 
Canon 138 in Donovan, op. cit., pp. 28-50; and of Canon 139 in Brunini, op. 
cit., pp. 8-65. 

42 Manuale Theologiae Moralis, I (Brugis: Carolus Beyaert, 1932), n. 1184. 

43 Op. cit., p. 62. 
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spread of the faith, and school books which cannot be ob- 
tained elsewhere—provided that no profit is made. Of course 
a reasonable amount of income may be taken gradually to 
pay for installation, amortization of debt, superintendence, 
and so forth.” 

Somewhat similar is a case discussed by Brunini.* “The 
selling of Christmas cards,” he says, “and similar compositions 
of a religious nature, if designed and printed under the super- 
vision of clerics, to secure funds for religious and charitable 
purposes, seems licit.” This is acceptable if the cards are 
designed by the clerics. If not, we have the problem of 
whether it is permissible to sell religious articles at a profit. 
This we treat elsewhere. 

Thus far very little has been said about industrial business 
in the broad sense. Is it still licit? Prior to 1950 all agreed 
that it was. Now, however, Monitor Ecclesiasticus ** main- 
tains it is forbidden. Its anonymous contributor appeals to 
the purpose of the decree: Quo firmior et magis uniformis 
ecclesiastica disciplina hac de re habeatur atque abusus prae- 
caveantur, as well as to its language when it forbids the exer- 
cise of business or trad2: cujusvis generis. Hence he con- 
cludes that clerics now need permission, and permission from 
the Holy See, before they can engage lawfully in such activ- 
ity. This seems to be overly severe. Why need we appeal to 
the purpose of the legislator? Canon 18 says that is to be 
done only in cases of doubt. But here is a principle that is 
not in doubt. Only if the application of that principle proved 
difficult in certain cases would we have to appeal to the pur- 
pose of the law. But even then we would not abandon the 
principle as such. Incidentally, if appeal to the purpose of 
this decree has ever to be made, it is not clear that “ firmior ” 
need necessarily be taken to mean stricter or more severe. If 
it be insisted that such is its meaning, then see the severity in 
the new penalty, but do not try to include cases previously 


42° On Ctts De Soe 
45 [bid., p. 176. 
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exempted by canonists in general. This writer’s second ar- 
gument is not convincing either. For the legislator uses these 
words “ cujusvis generis,” not to extend the scope of the law 
but simply to block any loopholes in the law as heretofore 
interpreted.*® So once again we can hold that this writer has 
not succeeded canonically in extending the ambit of Canon 
142. 

With the principle still safe which permits this kind of 
industrial activity, we can apply it now to this single case: 
that of a priest who has made a hobby out of photography 
and wishes within bounds to derive some gain from it. This 
is clearly not one of the forms of prohibited trading, though 
a number of prudent measures would have to be followed by 
the priest so engaged.** 

III. Negotiatio oeconomica. This is frequently called ne- 
gotiatio domestica. Most of the texts, it will be found, prefer 
to describe rather than define this type. The following ac- 
count from Wernz-Vidal ** exemplifies this tendency. Eco- 
nomic business consists, they write, in the act of buying some- 
thing with the intention of using it for oneself or one’s family, 
but later it is resold perhaps at a profit, either because it has 
become superfluous or on account of some other proper mo- 
tive. Unusual, by contrast, is the precise definition provided 
by Bouscaren-Ells,* ‘Economic or domestic business con- 
sists in the profitable manipulation of more or less permanent 
investments.’ Investment here should be taken in a wide 
sense so as to include even property which is not normally a 
source of income, as well as a person’s working ability or 
talents. Clerics are not forbidden to engage in this kind of 
business, in fact it can often be their duty to do so, particu- 


46 Abellan, op. cit., p. 237. 


47 Brunini, op. cit., p. 84; though Donovan, op. cit., pp. 33-34, allows no real 
profit to be made by such a clerical photographer. 


48 Tus Canonicum, II (Romae: Apud Aedes Universitatis Gregorianae, 1928) 
n. 126. , 


49 Op. cit., p. 119. 
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larly when there is question of administering ecclesiastical 
property.°° 

For a change it may be noted that Monitor Ecclesiasticus ** 
is in basic agreement with this teaching. The only reserva- 
tion its commentator makes is about those who habitually 
have on hand at the end of the year a goodly amount of com- 
modities which they resell. The mens mercatoria can easily 
be present then. With that I think we can agree, for such at- 
tempts to trade under the mask of prudent management 
should be penalized. 

It may be helpful now to compare economic business with 
the two earlier forms. In all three there is purchase, sale, 
and profit. Besides in economic the article may have been 
left in its original state or improved before being sold, even 
with the aid of outside workers. So the only difference lies 
in the initial intention when the commodity was bought. 
Here it is not -profit-seeking, whereas that is the case in the 
other two forms. 

Perhaps it will be interesting now to look at some of the 
cases ordinarily considered under the heading of domestic 
business. This will giv2 us an idea of what clerics are per- 
mitted on the grounds of prudent management of their affairs. 
A religious community which owns a farm may enrich itself 
from the sale, wholesale or retail, of the produce grown there, 
even though hired hands are employed to run the place. In 
certain instances, of course, retail selling may enmesh the re- 
ligious in the matter of impropriety but that would not make 
their action trading.” 

Similarly religious and clerical communities owning vine- 
yards, herds of cattle, etc. may use hired help to distill the 


= 


50 Wernz-Vidal (op. cit., II, n. 128) give an ample account of why this is so. 


51 [bid., p. 175, note 23. 

52 Vromant, “De Negotiatione Clericis et Religiosis Interdicta,” Jus Ponti- 
ficium, TX (1929), 34. He also adds this justifying reason: here res vendenda 
non emitur. Augustine, A Commentary on the New Code of Canon Law, II 
(St. Louis: B. Herder Book Co., 1918), 97, note 76, erroneously forbids retail 
selling here. 
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wine which they sell at profit, to manufacture and sell cheese, 
and so forth.** Such would not be allowable, of course, if the 
wine etc. was made not from their own grapes but from those 
purchased elsewhere. On the contrary, it is permissible to 
buy cattle (feeders), fatten and sell them or their offspring 
in the market,®* even though they are fed on fodder purchased 
elsewhere.”® 

The next set of questions is more difficult to answer. If 
a cleric discovers coal, oil, etc. on his land may he mine it 
with the aid of hired employees? Or may he buy such mines 
intending to operate them in the same manner? Genicot- 
Salsmans ** admit that a number of very fine canonists allow 
a cleric to do either one of these things. They themselves, 
however, see great danger in such enterprises. For the whole 
thing can very easily develop into an activity that is as unbe- 
coming a cleric as trading in the strict sense. Should that 
happen the procedure must be stopped, since it is then for- 
bidden at least implicitly by the law. A general rule, they 
add, cannot be made for such cases, since a great deal would 
depend on the local circumstances. Hence they conclude that 
the cleric would first have to consult his Ordinary. There is 
no need to pursue this disputed question any further, since 
fortunately, i.e. for the canonist though not for the bursar or 
administrator, such bonanzas must be hard to locate nowa- 
days.*” 

Before turning our attention to a quite different set of cases 
we can mention that it is lawful, on the grounds of being 


53 Vermeersch, op. cit., III, n. 21. 
54 Augustine, op. cit., II, p. 96. 


a Conway, “ Negotiatio: Sale of Cattle Fattened by Grazing,” Irish Ecclesi- 
astical Record, LXXV (1951), 67-68, gives a complete account of this partic- 
ular case. 


56 Institutiones Theologiae Moralis (14. ed., 2 vols., Bruxellis: L’Edition 
Universelle, 1939), II, n. 39. 


57“ De Fodinis et de negotiatione clericis prohibita,” Periodica, XIV (1926), 
(150)-(52), solves an interesting case of this sort which arose in some foreign 
mission land. 
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merely economic selling, for a priest author to have his book 
printed by a commercial company and then to take over the 
sales end of it himself. Occasionally we see cases of priests 
doing this. Similarly a priest who edits or publishes a maga- 
zine or newspaper may take charge of its sale and profit 
thereby.*® 

Throughout this paper thus far consideration has been 
given only to the actions of buying and selling. Now we must 
introduce the question of renting property from others (con- 
ductio) with the intention of profitably exploiting it. In the 
year 451 the Council of Chalcedon ® forbade clerics to engage 
in alienarum possessionum conductiones. It is almost uni- 
versally agreed that the profitable use of rented land, v.g. by 
farming it or by pasturing one’s cattle thereon, is not an act 
of business in the strict sense because the element of purchase 
is missing. Hence, to the extent that such leasing is still for- 
bidden, the reason therefore is the Council of Chalcedon and 
not Canon 142. Nevertheless, because of the long association 
in our doctrine of these two laws, I hesitate to say that for- 
bidden cases of conductio-venditio escape the new penalties. 


Next we must attempt to find out how this ancient prohibi- 
tion is understood by canonists today. This I find is almost 
as hard to classify as their doctrine on the earlier question 
of parvitas materiae. A number of authors allow clerics to 
profitably employ rented lands, if they do the work them- 
selves. Others permit them to rent small parcels adjacent to 
their own land, either because they need it or simply wish to 
protect themselves from annoying neighbors.®° The vast ma- 
jority, however, forbid clerics to carry on such activity if 
hired help is used to care for the cattle, look after the farm, 

58 Berutti, op. cit., II, p. I, p. 153, note 2. 


59 Lugo, De Justitia et Jure, D. XXVI, n. 29, falsely attributes the rule to 
the I and IV Councils of Carthage; he is corrected by St. Alphonsus, op. cit., 
III, n. 834. 

60 Vermeersch, op. cit., III, n. 21; Genicot-Salsmans, op. cit., II, n. 40, note 
1. 
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etc. Yet a goodly number of these same authors end up by 
citing Bastien,*' who claims that the rule of Chaleedon has 
been replaced by a contrary custom. Whether or not they 
are accepting his viewpoint is not clear to me.” Incidentally, 
the above interpretations of Chalcedon can be applied also to 
the prohibition of the II and III Plenary Councils of Balti- 
more (II, n. 157; III, n. 82) forbidding clerics to rent land 
from others lucri causa. For as Brunini remarks, “ Balti- 
more issued no new legislation; being content to repeat the 
legislation then in force in the universal Church.” 


Slightly different from the above, which as we said involved 
the actions of leasing and selling, is the following case: “To 
take a lease on property for the express purpose of subletting 
it at a profit, is forbidden. But if one has taken the lease for 
other purposes and finds himself unable to use the property, 
to sublet it with profit would be an economic measure, quite 
allowable.” ** Here the actions are conductio and locatio and 
the transaction is thought to be the equivalent of buying 
something with the intention of selling it unchanged at a 
higher price.® 

Clerics and religious may buy real property, houses and 
farms, with the intention of renting it out later at a profit. 
Such transactions will often be no more than prudent ad- 
ministration of church property. Chalcedon forbade conduc- 
tio but not locatio, the opposite end of the contract. Ellis 
makes a very practical application of this, allowing institu- 
tions like hospitals to rent space to vending machine com- 


61 Directoire canonique a V'usage des congregations a voeux simples (3. ed., 
Brugis: Carolus Beyaert, 1923), n. 518. 


62 Lambert, “ Commerce et Missions,” Revue des Communautés Relgieuses, 
XIV (1938), 28, seems to be pretty clearly on the side of Bastien. Chalcedon, 
he explains, had to deal with the repression of widespread and serious abuses, 
v.g. the clergy neglecting their duties, ete. 


63 Op. cit., p. 90. 
64 Bouscaren-Ellis, op. cit., p. 120. 
65 Ellis, op. cit., p. 53. 


NEGOTIATIO 505 


panies.°° Whether personal property, and the authors have 
in mind particularly such things as beasts of burden, may be 
bought with a similar intention is a matter of dispute. 
Lugo ® allows it, arguing that only the use of the thing is 
sold, not the thing itself. He warns against doing this habit- 
ually lest one give the appearance of being engaged in 
business. 

IV. Negotiatio politica. Occasionally this is called publica. 
It may be defined as the act of purchasing wholesale supplies 
necessary for a community or an army. In turn these are 
sold at retail either with profit to the seller or at cost plus ex- 
penses. The community spoken of means groups other than 
one’s own family, natural or religious. It refers rather to 
groups of a civic character, or even to ecclesiastical groups, 
v.g. the people of a parish, when one does not normally have 
charge of their temporal affairs.®* 

Were a cleric to carry on such a practice for profit he would 
then not only be entangling himself in secular administration, 
in violation of Canon 139, but in lucrative trading as well. 
So all admit that this form is forbidden. If profit is not the 
aim, then Vermeersch ® says that if the activity in itself is 
not of the type unbecoming the clerical state it can easily be 
justified, particularly if the reason prompting it is of a higher 
order. Some who adopt his view require further that there 
be either a lawful custom or a statement from the Ordinary 
approving the practice.” A number of other canonists ™ fol- 
low quite the opposite view. Normally they say it is forbid- 
den, and it can only be permitted in exceptional cases, when 
charity or piety require it, and even then the Ordinary must 


66 Op. cit., p. 62. 
~ 67 Op. cit. D. XXVI, n. 34. 

68 Abellan, op. cit., p. 249. 
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70 Abellan, op. cit., pp. 250-51. 

71 Wernz-Vidal, op. crt., II, n. 128; Cocchi, ¢bid., n. 54; Coronata, Institu- 
tiones Iuris Canonici, I (Taurini: Marietti, 1928), n. 200. 


506 THE JURIST 


issue a declaratio. In other words they apply to it the doc- 
trine on exceptions which we will see later. In all other in- 
stances they hold that non-profit community trading is wrong. 
They seem to be the writers Brunini has in mind when he 
states,” “Some authors fail to bear in mind that, if this 
[community trading] is not done at a profit, then it ceases to 
be trading in the accepted meaning of the term, although it 
might fall under the general prohibition of Canon 139, § 1, as 
being foreign to the clerical state.” 

That is a distinction we have urged all along the line. So 
it behooves us now to see just what is meant by the term 
profit. Gross profit means the excess of gross receipts over 
the expenditures directly involved in the production or pur- 
chase of the articles sold. Net profit being the amount that 
remains after deducting from the gross profits all forms of 
expense involved in the conduct of the business, v.g. rent, 
salaries, etc. Laymen’s salaries may surely be regarded as a 
mere expense in our interpretation of Canon 142. Brunini,® 
however, would class as profits any wages paid to the cleric 
in charge of such community projects. This distinction is 
not made by most authors,’* probably because they also agree 
that a cleric may accept wages for work done, this being 
merely a form of lawful economic activity. 

This preliminary investigation can be carried a step further 
with the aid of the following citations. ‘“‘ In conducting such 
an enterprise [say a school store],”’ writes Hannan,” “ it is not 
always possible to avoid making even a net profit on a given 
article or on a given day. That result is incidental. It is the 
average that determines the character of the business, 
whether it is profit or non-profit.” Then from civil law he 
borrows this idea, holding we may follow it, “ Moreover, from 


72 Op. cit., p. 79. 
73 Op. cit., p. 81. 
74 Wouters, op. cit., I, n. 1184. 


75“ Cooperation in Forbidden Merchandising,” THe Jurist, XI (1951), 
103-04. 
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the viewpoint of secular jurisprudence, a corporation is non- 
profit as long as its temporary net profits are periodically 
turned back into its activity.” As an example he mentions 
that in the case of a school this would mean using the tem- 
porary profits for the benefit of the students. Whereas, “ If 
they were turned over to the faculty or to the religious insti- 
tute conducting the college, they would retain their character 
as profits and the enterprise would cease to be non-profit.” 
Ellis ® gives these instances of how the profits from a book- 
store might be used for the benefit of the students, ‘“ Thus 
the profits may be used to supply the library with extra books 
and magazines which normally would not be purchased; to 
provide extra lectures and performances of both a literary and 
entertaining character; to give the students extra recreational 
facilities: for example, additional recreation or lounge rooms, 
or needed athletic equipment.” 

All of this is most helpful in the solution of the cases usu- 
ally considered under the heading of political or community 
trading. The first of these is the one we have been using as 
an example, bookstores in schools and seminaries. A great 
deal has been written about this, so I will try to be as brief 
as possible, simply showing the gradual progress which has 
been achieved here. Vermeersch ™ may be taken as the start- 
ing point. He allows religious to operate such stores on the 
basis of legitimate custom, but he permits no net profit to be 
made. What we said above, however, about salaries would be 
applicable here. A good many found that such a system is 
difficult to maintain in actual practice, so they developed a 
new approach. They permit the store to be run at a profit 
but demand that these be used solely for the benefit of the 
students, in the ways illustrated before."* The most recent 


76 Op. cit., p. 58. 

CUOp. ib, Thame 215 

78 Schrattenholzer, “Das kanonische Handelsverbot und die geistlichen In- 
stituten,” Theologische-praktische Quartalschrift, LX XIX (1926), 801-03, sum- 
marized in Ephemerides Theologicae Lovanienses, IV (1927), 144; Regatillo, 
Institutiones Iuris Canonici, I (Santander: Sal Terrae, 1941), n. 254; Ellis, op. 
cit., p. 58. 


508 THE JURIST 


and the most generous of all is the viewpoint defended by 
Conway.” He explains that the excuse of necessity, of which 
we will speak later, has in the course of time through a uni- 
versal custom come to mean “where the public welfare de- 
mands it.” So he would enunciate this principle, “It is not 
unlawful for clerics to sell objects for a moderate profit when 
the public good renders it desirable that such objects should 
be available for sale and when, in the circumstances, this can 
be satisfactorily undertaken only by a cleric acting on behalf 
of the Church.” Public good he adds does not mean the 
financial need of the school or parish. Further the public 
need must be objective and not merely imagined by the cleric 
or religious. In the operation of such stores it seems best 
to adopt the practice of not selling to outsiders, lest neighbor- 
ing dealers come to resent and justly such unwarranted com- 
petition on the part of the clergy.** 

The authors who allow the store to operate at a net profit, 
evidently are supposing that the merchandise is purchased at 
wholesale prices. In some instances, as we know, there is 
question merely of obtaining the goods at discount, a sort of 
favor to educational institutions or to the clergy and religious. 
This will normally be less than the margin which exists in the 
case of genuine wholesale prices. May such articles be sold 
later at the list price on the score that the discount is a gift? 
If really a gift, then they may, but Vromant ® forbids it, if 
the reduction is given only because the clergy purchase the 
articles in large lots. In actual practice that would probably 
mean buying at wholesale prices, so we would be back to the 
case previously discussed. Conway ** seems closer to the facts 


79 “ Negotiatio: Sale of Pious Objects, Candles, Books,” Irish Ecclesiastical 
Record, LXXV (1951), 69-71. 


80 That these bookstores fill a real need is shown by Ellis, op. cit., p. 57. 


81 Creusen, “Commerce Illicite,” Revue des Communautés Religieuses, 
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when he limits the question to reasonable discounts, holding 
that the sale of such things at the list price is not “a sale at 
a profit ” in the ordinarily accepted sense of the term. 

The above explanations are applicable in large measure to 
the related problems of running religious goods stands, school 
lunchrooms and cafeterias, and gift shops in hospitals and 
sanitariums. Hence we will merely append a brief bibliog- 
raphy on these topics.** It would be more difficult to prove 
that the same may be said of those odd occasions throughout 
the school year when veils, wreaths, armbands, graduation 
robes, ete. are sold or rented to the children. It is best for 
the Sisters to sell or rent these at cost price. 

Some justify the making of a moderate profit out of votive 
candles on the above grounds. I prefer the idea that here 
there is not question of sale but of voluntary offerings. In 
the main the same seems true of those other things often 
found on display in church vestibules, v.g. newspapers, maga- 
zines, and pamphlets. In saying this we are not countenanc- 
ing any violations of Canon 1178. 

On the theory that it is merely apparent negotiatio, authors 
allow priests and religious to run various kinds of charity 
sales. The purchases made at such affairs they argue are 
really only gifts, the articles “sold” being little more than 
added stimuli to the donors’ generosity.*® ; 


84 Vermeersch, “ De negotiatione clericorum,” Pertodica, XXII (1933), 210- 
11; XXIII (1934), 199; Brunini, op. crt., pp. 84-85; Ellis, op. crt., pp. 59-60; 
Donovan, “ Church Goods Selling by Pastor,’ Homuletic and Pastoral Review, 
XLVIII (1948), 780; LI (1951), pp. 373-74; 467-68; Conway, “ Negotiatio: 
Sale of Pious Objects, Candles, Books, ” Irish Ecclesiastical Record, LXXV 
(1951), 69-71; Hannan, “Cooperation in Forbidden Merchandising,” Tue 
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WE Kremer, Church Support in the United States, The Catholic University of 
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in 1932. 
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Raising funds for church purposes by way of selling 
chances, bingo, dinners, auction sales, bazaars, etc. does not 
come under the scope of Canon 142, though the desirability 
of some of these methods is another question.*’ Can the same 
be said of “ blanket clubs” and “ merchandise clubs” ? Some 
think not,®* but I believe that if the “ chance ” idea, the lot- 
tery angle, is kept as a feature of the “club” then the pro- 
cedure is outside the law. Perhaps with a little effort the 
laity could be taught to take over the entire management of 
such schemes. 

V. Negotiatio argentaria. Formerly this was called negotia- 
tio cambiaria or simply cambium, understanding that term 
in the modern sense. I have seen two English translations 
of the new title, one calling it “ dealing in money,” the other 
“currency transactions.” Neither I believe goes far enough. 
For in addition to the old time cambium, which had money 
alone as its stock in trade, negotiatio argentaria includes the 
business of speculating in stocks and bonds, etc.*® Hence we 
might refer to it as securities and exchange business or even 
financial business. Apparently the decree was chiefly occa- 
sioned by violations in this area, black market dealings in 
foreign exchange. 


It will not be necessary to spend much time on cambium or 
money changing. The older authors used here a variety of 
subdivisions: manual, local, and temporal, with which we 
need not bother. Suffice it to say that lucrative trading in 
money is forbidden in all its forms: foreign exchange, travel- 
ers checks, letters of credit, ete.°° 


87 Donovan, “Cases on Negotiatio,” Homiletic and Pastoral Review, LI 
(1951), 373-74. 
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90 Pope Clement XIII, Cum primum, September 17, 1759; Fontes, II, 589- 
91; Conway, “Important New Decree on N egotiatio,” Irish Ecclesiastical Rec- 
ord, LXXIV (1950), pp. 367-68. 


NEGOTIATIO 511 


Greater attention will have to be given the subject of specu- 
lation. We are fortunate here in being able to borrow from 
the excellent paper presented by Father Byrne last October 
at our Twelfth Annual National Meeting.®! « We speak of 
speculation in contrast to investment. In the case of invest- 
ment money is used to purchase something, chiefly stocks and 
bonds, that will yield periodic income. Whereas in speculat- 
ing money is used in the purchase of those same things, not 
for the purpose of securing periodic income, but in the hope 
that the thing purchased will change in value (and rather 
quickly, we might add) and the purchaser will then be able 
to make a profit upon re-sale. This is forbidden to clerics, 
and now under penalty of automatic excommunication. That 
it has always been forbidden is evident from the doctrine 
found in our books as well as from several Roman replies, 
especially those of the Sacred Congregation of the Holy Office 
of April 15, 1885 and of the Sacred Congregation for the 
Propagation of the Faith of July 7, 1893.°% Investment, on 
the contrary, is not forbidden; the law in fact requiring that 
certain funds be invested (Canons 1523, n. 4; 1415, § 2; 1531, 
§ 3; and 549). 

In certain instances it will be a delicate matter to differ- 
entiate between speculation and investment. Good faith and 
a spirit of honesty toward the law will then be paramount. 
When economic conditions are unsettled one may have to 
keep a constant eye on the stock market and even be obliged 
to buy and sell rather frequently in order to protect his origi- 
nal investment. This need not make the operation a case of 
speculation. At the same time there are transactions which 
are exclusively speculative, v.g. short-selling, and so are pro- 

hibited. It is not, however, possible to exclude all speculative 
considerations in the making of an investment. “ After all,” 
as Byrne says, “the prospect of increase or decrease in the 
value of the thing to be bought is a most important invest- 
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ment consideration. The [mere] presence of such a con- 
sideration does not make for speculation. It is the degree in 
which this consideration figures and the predominant motive 
of profit upon re-sale that will determine whether or not a 
transaction is speculative.” Most interesting is his explana- 
tion of the practice adopted by large organizations of using 
investment formulas. When certain levels are reached by 
their securities or groups of securities they are sold and re- 
placed by others. The use of such a system in his view is 
not speculative. 

It was said above that genuine investment is permissible. 
Without question this is true of bonds of all types, provided 
the company is not engaged in dishonest or immoral business. 
May the same be said of the various kinds of stocks? Prior 
to the issuance of the decree the common opinion, in fact the 
only true opinion according to some,** maintained that no dis- 
tinction need be made. Whether the company engages in in- 
dustrial activity, v.g. mining, or does business of a commercial 
nature, v.g. a mail order house, it is permissible to buy shares 
therein. We need not examine the arguments upon which 
this rests, nor the various limitations set down against inter- 
vention by the clergy in the company’s affairs, ete.°* How- 
ever, I believe all will savor the spice of the following, taken 
from an anonymous contribution to the American Ecclesiasti- 
cal Review,” “If the clever investors among the clergy had 
pooled their investments in the interest of the Church—to 
which they usually owe all they risk—many a diocese would 
be free from debt.” 

Now does the picture remain the same under the decree, or 
must we return to the earlier distinction of shares in indus- 
trial and shares in commercial companies? Only the com- 


93 Brys, “De Negotiatione Cambiaria Clericis Prohibita,” Collationes Bru- 
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mentator in Monitor Ecclesiasticus ®* thinks we must. For 
he believes the new document forbids the investment of 
money in commercial corporations through the purchase of 
shares. As on several other occasions we can cite Abellan in 
reply.** He reasons that since the dispute about this point is 
well known, had the legislator intended to include such com- 
panies under his ban he would have said so in language clearer 
than his mere “ cujusvis generis.” ** So at best the prohibi- 
tion against commercial shares remains doubtful, hence not 
binding in practice. 


Either personally or through agents. 


Canon 142 forbids clerics to engage in business “ per alios.” 
This refers to the practice of employing agents, mandatarii, 
to manage a business really being operated in the name of the 
cleric and at his risk. This enables us to see that the mere 
acceptance of a commission from a sales organization, paid in 
return for his recommendation of their product, would not 
put the priest into business per alium.®® Earlier disputes 
about the present prohibition were settled finally by Benedict 
xh Vein 17412100 

Once or twice previously reference has been made to the 
doctrine on exceptions. This may best be considered now 
since in the main it involves the use of agents. There are two 
traditional cases in which a cleric may engage in business in 
that fashion. The first is when he is obliged to take such 
drastic measures in order to support himself or his family. 
He may then even engage in business himself. The other is 
that of a cleric who has inherited a business which cannot be 
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liquidated immediately without grave loss. Only temporary 
ownership, however, is allowed then. 

In both instances permission of the authorities is needed, 
though there is a great variety of opinion on just who is com- 
petent to give this. In line with the earlier norms laid down 
by Benedict XIV and Clement XIII, it seems best to hold 
that in Italy, it is the Congregation of the Council; elsewhere, 
one’s own Ordinary. Since this power seems never to have 
been withdrawn from the Ordinaries, it is unnecessary to jus- 
tify it by recourse to Canon 81." 

Vermeersch 1% believes no formal permission is required 
when the cleric himself stands in urgent and present need of 
the necessities of life. If the action is prompted by a con- 
sideration of his foreseeable future needs, then it is demanded, 
so also if there is question of helping needy relatives or of 
protecting his own social standing. The same author lists the 
limits by which the permission must be hedged, and finally 
makes a plea in behalf of such grants in places where the 
clergy have been reduced to conditions of poverty. It is also 
taught that, by virtue of a legitimate custom, permission is 
not required when a cleric, together with his brothers, inherits 
his father’s business. Temporary ownership by the cleric is 
then allowed.?% 


Either for their own benefit or that of other persons. 


This clause was put into the law by Urban VIII and em- 
phasized by Clement IX in the seventeenth century when 
missionaries began to engage in gainful trading not for their 
own benefit but for the support of their missions.°% So even 
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when he intends to turn over his profits to pious and charita- 
ble undertakings, a cleric’s trading is forbidden.? 

Perhaps it may be asked if this is equally true when church 
funds alone are put to business uses? Obviously it is, for the 
law obliges both when personal property as well as ecclesi- 
astical is so employed.’ In fact ecclesiastical administrators 
guilty of using church funds in that way would seem to vio- 
late the spirit, if not the letter, of Canon 1539, §2. This 
Canon forbids “ qualibet commercii vel negotiationis specie,” 
when bearer securities are re-invested by administrators. 


The Present Status of Canon 2380 


The historical section of the decree concludes with mention 
of the fact that the Code protects the rule in Canon 142 by 
means of the special sanctions found in Canon 2380, and 
which reads as follows: “Clerics or religious who, personally 
or through others, engage in commerce or trading in violation 
of the provisions of Canon 142, are to be visited with ap- 
propriate penalties by the Ordinary according to the gravity 
of the case.” 

Until last year this was the only penal sanction in the gen- 
eral law. The earlier severe penalties against missionaries 
were abrogated by Canon 6, n. 5. So for a good span of years 
the general law operated without the aid of ipso facto 
penalties. 

There is no longer any need to comment on Canon 2880, 
save to ask what effect the decree has had on its very exist- 
ence. Opinion differs on this. Some feel the decree itself is 
only a temporary measure and so the Canon is merely sus- 
pended for a while. Others point to the decree’s conclud- 
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ing clause, “ contrariis quibuscumque non obstantibus,’” and 
see there a complete abrogation of the Canon. If this is 
correct then we have another slight indication that perhaps 
our beloved Code is beginning to show its age. 


The New Penalties 


The dispositive section of Pluribus ex documentis begins 
with a statement by the legislator of the threefold purpose of 
his law: “So that church discipline on this matter may be 
made sounder and more uniform, and abuses properly guarded 
against.” Since this has been dwelt on before we can continue 
with the remainder of the passage which informs us that: 
“Our Most Holy Lord Pope Pius XII has deigned to make 
the rule that all clerics and religious, i.e. those spoken of in 
Canons 487-681, of the Latin rite, as well as members of the 
recently approved institutes, who engage in trade or business 
of any kind, even financial, whether it be for their own benefit 
or in behalf of others, in violation of Canon 142, incur, inas- 
much as they are guilty of this crime, an ipso facto excom- 
munication reserved speciali modo to the Apostolic See, and, 
if their case demands it, are to be degraded. 

“Superiors moreover who have not prevented the com- 
mission of such crimes, in so far as their office and authority 
permitted, are to be removed from office and to be declared 
incapable of holding in the future governing or administra- 
tive positions. 

“Finally, the obligation of restitution for damages binds all 
those responsible therefor because of malice or negligence. 

“All things whatsoever to the contrary notwithstanding.” 

Then follows the date, March 22, 1950, and the names of 
the prefect and secretary of the Congregation of the Council. 

This decree went into effect on August 1, 1950. It is a 
pontifical decree though promulgated by the Congregation of 
the Council, a congregation which over the years, in view of 
its duty to supervise the discipline of the secular clergy, has 
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been obliged to solve many cases on this subject. Its replies 
are in fact the source of many of the distinctions used today 
in explaining the meaning of Canon 142. 

The first of the new penalties is the automatic excommuni- 
cation. Both aspects of this are a bit unusual. First because 
the Church has generally in the past merely threatened vio- 
lators with penalties ferendae sententiae. Again because com- 
mentators on Canon 2380 usually did not recommend that the 
Ordinary immediately use a penalty as severe as excommuni- 
cation. 

In the face of this strict sanction it is especially necessary 
now to recall the basic principle in Canon 2228: “ A penalty 
established by law is not incurred unless the crime is perfect 
in its kind according to the proper meaning of the words of 
the law.” *° To be remembered also is the fact that, under 
the terms of Canon 2195, § 1, the cleric’s violation must be 
morally imputable, i.e. be a mortal sin both subjectively and 
objectively. Often will it be necessary to apply the law, given 
in Canons 2199 and following, on the factors which affect im- 
putability. Incidentally, the new decree does not require 
dolus plenissimus, since it does not contain such expressions 
as praesumpserit, ausus fuerit, etc., which are spoken of in 
Canon 2229, § 2. 

This first penalty is reserved to the Holy See speciali modo. 
As a result the ordinary confessor will be powerless to remit 
it save in the instances described in Canons 882, 2254, and 
2247, §3. Even Ordinaries, aside from special faculties which 
they may obtain in the future, have no additional power of 
absolution (Canon 2237, §2). Though unable to take care 
of the offender’s sin or censure, the confessor might, if the 

~question of defamation arises, explain the rule found in Canon 
2232. 

Subject to the penalty, in addition to the actual perpetra- 
tor of the crime, will be those others mentioned in Canons 
2209, §$ 1, 3, and 2231. Hence superiors guilty of mandating 
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the crime as well as cooperators in its commission, provided 
their help was either physical-or morally necessary in charac- 
ter, and further that they are clerics or religious.*”° 

Canon 2244, § 2, n. 2, states that a censure latae sententiae 
is multiplied if the same crime, which is punishable by cen- 
sure, is repeated so that there are several distinct crimes. In 
the present case we are dealing with a delictum habituale, re- 
quiring several acts usually before one can be said to be 
“practicing ” business. Hence only when that habit has been 
interrupted, either voluntarily or as the result of action by 
one’s superiors, and again revived would a new distinct crime 
result.1? 

Besides being excommunicated a cleric may be subjected to 
degradation if his violation of the law is exceptionally serious. 
This is the severest penalty under which a cleric may be 
placed. Canon 2305, § 1, explains its effects as follows: de- 
position from all offices held, deprival of the clerical garb, and 
reduction to the lay state. It is a penalty that is ferendae 
sententiae. Canon 1576, § 1, n. 2, explains that the trial must 
be held before a panel of five judges. 


The legislator has also given some attention to superiors. 
If gravely negligent in the prevention of such crimes by their 
subjects, they are threatened with removal and of being de- 
clared incapable of holding office in the future. Canonically 
speaking, there would then be question not of dolus or direct 
violation of the law, but of culpa or indirect violation through 
negligence (Canon 2203, §1). These penalties require action 
by a judge. Naturally he would have to take account of all 
the circumstances before being able to arrive at a just appre- 
ciation of the degree of real imputability involved. Canon 
2209, § 6, would be one rule for him to keep in mind. 


Finally we come to the matter of restitution for damages 
resulting from the violation of the law. This is not to be con- 
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fused with some of the pre-Code penalties like restitution of 
the profits gained and spoliation of the property or stock re- 
maining. Such damages might occur, for example, because 
the whole venture had actually been operating at a loss or be- 
cause of the need to liquidate it quickly. Here the legislator 
is using the principles found in Canons 2210, §1, n. 2, and 
2211. The judge should be guided in his enforcement of this 
enactment by the regulations found in Canon 2210, § 2. Ami- 
cable settlement of the matter, outside court, would of course 
be perfectly proper and desirable.™? 


Conclusion 


This completes our examination of Canon 142 in the light 
of the recent decree. At first we may have feared that whole- 
sale changes would have to be made in the present practices 
of the American clergy. I hope we agree now that in the 
main this is not so. It is true that our clergy have to spend a 
great deal of time and energy in collecting money for the sup- 
port of ecclesiastical institutions of all kinds. For ours is a 
country where the Church depends almost solely on the vol- 
untary contributions of its members. It does not possess 
adequate endowments nor is it supported by means of state 
taxation. Despite this, rarely if ever do we hear of the clergy 
engaging in private business ventures for the sake of selfish 
gain. For this they deserve praise, as do the vast majority 
of the clergy and religious everywhere. For the future may 
we hope that the recent papal action will result in a renewed 
effort by all to live in thorough compliance with the lofty 
ideal given by St. Charles Borromeo, when he urged his clergy 
to be: Non saecult mercatores, non mammonae ministri, sed 
Christi mercatores, animarum negotiatores. 


112 Delchard, op. cit., pp. 736-37. Cf. Monitor Ecclesiasticus, ibid., pp. 182- 
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Cases and Studies 


WIFE’S POST-MARITAL EMPLOYMENT AS 
MATRIMONIAL CONDITION 


A member of my parish seeks to obtain a declaration of the nullity of his 
marriage because he gave his consent to the marriage with a condition, which 
he alleges was a conditio sine qua non, that his wife should continue working 
for six months after the marriage. He is able, he says, to provide adequate 
testimony of his strenuous desire to await the expiration of the six months 
before the contracting of the marriage. This was owing to the fact that in 
the interval he would not be earning an adequate sum to maintain a home. 
Eventually he yielded to the pressure the woman brought to bear but only 
on condition that she would continue working until the expiration of the six 
months when he was assured of employment the salary accruing from which 
would be sufficient to enable him to support his wife. After giving this 
promise the woman gave up her position before the marriage but on the pre- 
text that she needed the time to prepare for the wedding and with the as- 
surance that she would resume employment after the marriage. This she 
never did. Can the state of mind of the man when he gave consent afford 
grounds for a declaration of the nullity of the marriage? 

INCREDIBILIS 


Can the condition with which the man alleges he entered mar- 
riage be regarded as a future suspensive condition? To answer this 
question one needs to inquire: Did the man abstain from consum- 
mating the marriage until he could determine whether the woman 
would continue working for the specified period of six months? If 
not, it should not be alleged that he regarded the condition as a 
future suspensive one. The very fact of the consummation of the 
marriage argues that the condition was only a collateral one. 
Surely the man would not wish to admit that he was committing 
sin during the six months during which his consent was suspended, 
pending the verification of the condition. 

If it is contended that the condition was neither a future suspen- 
sive condition nor a collateral one, the man is placed in the position 
of asserting that it was a resolutive condition, i.e., one that made 
the marriage dissoluble when the woman refused to carry out her 
agreement. A consent given with such a condition would indeed be 
an invalid consent, since the one giving it would offend against the 
bonum sacramenti, and would actually bargain for a dissoluble 
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marriage. Would the man wish to admit that he did this? If he 
admits it, he also pictures himself as the causa directa and dolosa 
of the invalidity of the marriage. However, even if he contended 
that this was his intention, he would find it extremely difficult, if 
not impossible, to prove it with the sources of evidence that seem 
available. From his own statement of the case, and from what 
ordinarily occurs in similar cases, one seems justified in concluding 
that his attitude expressed only a very strong velleitas; not a con- 
ditio sine qua non. On the other hand, this strong wish is entirely 
compatible with a collateral condition. 

If it be argued that the man did not intend a future suspensive 
condition, nor a collateral condition, nor a resolutive condition, but 
a condition de praesentt, that is, a condition based on the present 
sincerity of the woman, one is confronted with the problem of de- 
termining whether or not the condition was fulfilled. How can the 
woman’s sincerity or insincerity be verified? Her failure to fulfill 
her promise does not prove that she was insincere in regard to it at 
the time of the marriage. Her surrendering of the position she had 
previously held is not adequate to prove her insincerity; certainly 
the man himself did not regard it as proof of her insincerity, be- 
cause he proceeded with the marriage in spite of it. This hypothesis 
of a condition de praesent is not raised in the statement of the 
case. The man does not even pretend to assert that his condition 
was based on the present sincerity of the woman. In fact, he 
points very emphatically to the fact that it was fulfillment of the 
promise that. he wanted, not precisely the sincerity of the woman in 
making the promise. Even if she was insincere at the time of the 
marriage, he would have been satisfied if subsequently she had 
changed her attitude and fulfilled the promise. Moreover, it seems 
that he excluded this hypothesis if he consummated the marriage 
without obtaining certainty as to the fulfillment of the condition, 
i.e., as to whether the woman was sincere in her promise at the 
time of the marriage. Because of the extreme difficulty of determin- 

“ing whether or not the promise was sincere it seems forbidden to 
make such a condition. The one who made it would seem doomed 
to a state in which he could never know whether he was married or 
not. Certainly the consent could be renewed without the attached 
condition. On the other hand, the presumption of the validity of 
the marriage in a case of persistent doubt would prevent any tri- 
bunal from rendering a sentence admitting its invalidity. 
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FAILURE TO REPORT FORBIDDEN BOOK 


Canon 2318 places a censure on those who defend books of heretics which 
propound heresy. Would simple negligence on the part of a priest in failing 
to denounce or report such books to the Ordinary (ef. canon 1397) be con- 
strued as a defense of the book in the sense of the penal canon 2318? 


LETHARGICUS 


Defense has a positive connotation which is not verified in a 
negative attitude. Even the duty to act cannot transform a neglect 
of that duty into a positive act of support. But can such neglect 
constitute cooperation in a degree adequate to the incurring of the 
censure of canon 2318? 

Failure to report a forbidden book can scarcely align the one that 
is guilty of the failure with the persons positively responsible for 
the publication of the book. This negligence constitutes the viola- 
tion of a law that is separable from the law forbidding the publica- 
tion of forbidden books. In consequence of this conclusion, one who 
is thus negligent cannot be placed in the category of an accessory 
to the delict that is punished in canon 2318.1 

As to the view that the consequences of the negligence may be as 
great as the consequences of the original publication, without argu- 
ing this point one may recall that penal canons are not to be ex- 
tensively construed. To apply the penalty of canon 2318 to all 


1 Canon 2209, § 6: Qui in delictum concurrit suum dumtaxat officium negli- 
gendo, imputabilitate tenetur proportionata obligationi qua adigebatur ad 
delictum suo officio impediendum. [The point advanced in the text above 
developed maintains that in the case as stated there is no cooperation in the 
delict of publication on the part of one who does not report a book]. 

Canon 2209, §7: Delicti patrati laudatio, fructuum participatio, delinquentis 
occultatio et receptatio aliive actus delictum iam plene absolutum subse- 
quentes, nova delicta constituere possunt, si nempe poena in lege plectantur; 
sed, nisi cum delinquente de illis actibus ante delictum conventum fuerit, non 
secumferunt delicti patrati imputabilitatem. 


2Canon 2219, §3: Non licet poenam de persona ad personam vel de casu 
ad casum producere, quamvis par adsit ratio, imo gravior, salvo tamen prae- 
scripto can, 2231. 

Canon 2231. Si plures ad delictum perpetrandum concurrerint, licet unus 
tantum in lege nominetur, ii quoque de quibus in can. 2209, §§ 1-3, tenentur, 
nisi lex aliud expresse caverit, eadem poena; ceteri vero non item, sed alia 
iusta poena pro prudenti Superioris arbitrio puniendi sunt, nisi lex peculiarem 
poenam in ipsos constituat. [This exception to canon 2219, §3, is held not 
applicable in the given case because the negligent person is not regarded as 
an accessory to the delict punished by the penalty of canon 2318]. 
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cases in which the consequences of an offense are the same as the 
consequences of the delict punished in canon 2318 would be an ex- 
tension of the penalty. 


SHELF ROOM FOR CONTAMINATED ENCYCLOPEDIAS 


Encyclopedias often contain articles on religion written by non-Catholics. 
Collections of stories and plays may contain a story or a play which pro- 
pounds heresy. Books containing opera librettos may contain a libretto in 
which are found passages which are ex professo obscene. Can such works be 
kept on the open shelves of a college or a seminary library? 


INTEXTUM 


Anthologies or encyclopedias, according to the authors, are not 
forbidden as a whole even though they contain portions that are 
forbidden. Of course, in the case of a book that is not a collection, 
the whole book is forbidden even though a relatively minor section 
of it contains forbidden matter. If these sections can be removed, 
authors hold that the prohibition ceases.2 However, according to 
the authors, anthologies and encyclopedias are not books in the 
sense just described. The forbidden portions even of the former 
remain forbidden of course. 


In the case of a private owner of such a work, the solution is 
not too difficult, since he need only remember that he cannot read 
the forbidden portions. The problem is created when a librarian 
wants to know what is his obligation in regard to allowing such 
works to remain on the open shelves. The question seems to re- 
solve itself into an inquiry into the degree in which the natural and 
the positive divine law require the librarian to prevent spiritual 
harm from coming to the souls of those who use the library. 


The usefulness of anthologies and encyclopedias in the promotion 
of the culture that Catholics need in order to meet on an equal 
plane those men and women who are educated outside the Church 

1Cf. De Meester, Juris Canonici et Juris Canonico-civilis Compendium (3 
vols. in 4, Brugis: Desclée, 1921-1928), III, n. 1857; Vermeersch, Theologia 
Moralis Principia, Responsa, Consilia (2. ed., 4 vols., Romae: Université Gre- 
goriana, 1926-1928), III, n. 899; Coronata, Institutiones Iuris Canonici, II (2. 
ed., Taurini-Romae: Marietti, 1939), n. 962. 


2 Cf. De Meester, tbid., n. 1357, note 4; Coronata, ibid., n. 962, p. 338. 
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seems to point to a sufficient reason for the placing of these works at 
the disposal of the students who use the library. If this is so, then 
subordinates who are employed in the routine ministerial services 
incident to the use of the library seem to have no obligation of 
adopting any devices by which readers may be protected against 
the forbidden material which the works contain. Even the co- 
operation involved in handing such a book to a reader is not so 
proximate as it might seem at first glance. It is not the equivalent 
of handing the reader a forbidden book, for in the latter case the 
reading of any amount of the book’s contents is at least a venial sin, 
since the whole book is forbidden. On the other hand, a reader may 
cover large sections of an encyclopedia without committing any sin 
at all. The encyclopedia definitely has a use that is good and the 
probability of such a use is greatly in excess of the probability of 
its evil use. 


If the one who receives the encyclopedia from the library clerk 
reads the forbidden material either knowingly or unwittingly, the 
clerk can be called no more, it seems, than the occasion of that 
action. The formal sin committed by the reader when he know- 
ingly disobeys the law is only remotely traceable to the clerk who 
made the work available to him. The usefulness of the work as a 
whole entitled the reader to use it. It would seem to be a quite 
officious interference on the part of the clerk to warn him against 
the portions that are forbidden. 


On the other hand, the authorities in a college have an obligation 
of protecting the students and they cannot be called officious if, in 
the discharge of their responsibility, they warn the students that 
the encyclopedias and the anthologies are not approved in their en- 
tirety simply because they appear on the library shelves. <A specific 
pointing to pages that are forbidden seems unwise, since it might 
prove to be a temptation in disguise. The college authorities seem 
to have complied with their obligation when they state the law as it 
is in a general way, perhaps even to the extent of summarizing 
canon 1399 as to the type of material which the students shall not 
read even if they find it in an encyclopedia. There is not much 
likelihood that thereupon the students will go searching through the 
encyclopedia or the anthology looking for examples of the forbidden 
type of material. 
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PARISH FOR THE RECORDING OF BAPTISM 


In the Instruction of June 29, 1941, issued by the Sacred Congregation of 
the Sacraments to govern the prenuptial investigation a distinction is made 
(cf. n. 11, d) between the baptismal register [renatorwm regestum paroeciae] 
and the parochial books [libri paroeciae] in which is to be recorded a baptism 
conferred outside the place of origin. Does the latter terminology refer to 
the baptismal register or to the census book [liber status animarum]? 


INTRABILIS 


) 


The meaing of “ lzbri paroeciae” in the context specified in the 
foregoing question seems to be “ baptismal register’. It is indeed a 
rhetorical method of reference to the baptismal register, but the 
context seems to indicate that it is to the latter that reference is 
intended, i.e., to the same type of parochial book as that in which is 
registered the baptism in the parish in which the baptism was ac- 
tually conferred. 


One seems justified in regarding “the place of origin”, in the 
given context, as referring to “the place in which the baptism 
should take place under the canons”. Thus it can be synonymous 
with ‘the place of domicile”. In the case of an infant the place 
of origin and the place of domicile are usually the same. In the 
case of a convert who has reached his majority it is quite clear that 
he is in no way dependent on his parents for his domicile. It is his 
pastor on the basis of his domicile or quasi-domicile who should 
baptize him, if the local Ordinary does not reserve the baptism to 
himself or to one designated by him. As a consequence of this con- 
clusion it may be said that it is to the pastor of the parish of the 
convert’s domicile or quasi-domicile that the record of the baptism 
is to be sent if the baptism occurs in a church that is not the parish 
church of the person thus baptized. 


INVESTMENT OF PROCEEDS OF ALIENATION 


~ According to the terms of canon 1531, § 3, the proceeds of alienation must 
be invested prudently, safely, and profitably. If the purpose of the aliena- 
tion was to obtain liquid funds for immediate expenditure, must permission 
for this expenditure be formally and expressly sought from the superior whose 
permission is required for the alienation? Might the permission to make this 
immediate expenditure be reasonably presumed as included in the permission 


for the alienation? 
RENODANS 
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No superior can authorize the immediate expenditure of the pro- 
ceeds of alienation unless he has a specific indult from the Holy See 
allowing him to do so. In the absence of such an indult, he, as well 
as the alienor, is bound by the terms of canon 1531, § 3, as to the 
profitable investment of the proceeds.’ 

When the property value involved in the alienation is great 
enough to require the permission of the Holy See for the act of 
alienation, it seems only wise that one and the same petition should 
formally and expressly request permission not only for the aliena- 
tion of the property but also for the expenditure of the proceeds 
rather than the investment of them. If, after the petition seeking 
permission for alienation has been granted by the Holy See, a doubt 
should arise as to whether the failure to make a formal and ex- 
press petition for such additional permission operated to prevent 
such an expenditure, one should say that it so operated. The one 
exception that might possibly indicate a different solution would be 
the case in which in the narrative portion of the rescript the Sacred 
Congregation would set forth that the need of making such an ex- 
penditure is one of the reasons for the petition. It might, in such a 
case, be justifiably concluded that the portion of the indult making 
the concession would then operate according to the tenor of the 
narrative contained in the very same rescript and that the latter 
would contain a twofold permission: one for alienation and another 
for expenditure of the proceeds. 


CHANGE IN EMPLOYMENT OF CLERICAL AID FUND 


A diocesan benevolent fund has one purpose according to its constitution, 
that of giving aid to priests who are compelled to resign their office because 
of ill health. Aid is given out of income derived from a yearly subscription 
paid by priest-members and from interest on investments, the latter involving 
chiefly funds donated through bequests of clerical and lay benefactors. Is it 
possible now to include within the purposes of this fund the giving of a sub- 
sidy, when the income permits it, to priests for the payment of hospital ex- 
penses? 


REPUMICATIO 
If the diocesan benevolent fund to which the statement of the 
case makes reference has been erected as an ecclesiastical moral 


1 Canon 1531, §3: Pecunia ex alienatione percepta caute, tuto et utiliter in 
commodum Ecclesiae collocetur. 
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person, then its collegiate acts are governed by the norms of canon 
101. If it has not been so established, but has been incorporated 
under the secular law, then it probably has by-laws. It should then 
proceed in accordance with these by-laws. Of course, if it has been 
established as an ecclesiastical moral person and also as a corpora- 
tion chartered under the secular law, it must act in such a way as to 
meet the requirements of the canons; this is first and foremost. 
Moreover, the bequests are gifts to a pious cause and as such are 
subject in their administration and distribution to the provisions of 
canons 1513-1517. 


In the case of an ecclesiastical moral person that has also been 
incorporated under the secular law, its by-laws should be so drafted 
as to make possible compliance with the secular law as well as with 
the canons. In most corporations that are not ecclesiastical moral 
persons it is the rule, as in the case of canon 101, that decisions are 
in the hands of the majority. The main problem is to determine 
what is a majority. Is it the majority of the whole membership; 
the majority of those present at a meeting; or the majority of those 
voting? The general principle under secular procedure is that a 
majority of those present at a duly advertised or regular meeting 
may act to bind the whole membership. This does not hold as to 
smaller bodies within the corporation; in the case of the board of 
directors, it is the rule thut a majority of the board must be present, 
but once this quorum has been verified, a majority of those present 
may bind the board. In the case of a committee, a majority of the 
committee is required to make the report for the committee. In 
any case, if the by-laws require a quorum, no meeting can be held 
in the absence of a quorum. 


There are special problems in the given case stated. One arises 
from the fact that certain benefactors have made bequests to the 
benevolent fund. A liberal view of the intention of the donors would 
assume that they did not wish to restrict their benevolence to a 

. single purpose to which the association was devoting itself, accord- 
ing to its constitution, at the time when the bequest was made. Such 
a view would hold that the benefactors had the intention of assisting 
the association in whatever work it would undertake in good faith. 
This view could not be held, of course, if it should appear in the 
case of any bequest that the donor had a restrictive intent. If such 
a restriction was attached to the bequest, then the income from it 
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could be used only for aid to priests who had retired because of ill 
health. 


A more challenging problem arises from the claim that the priest- 
members have against the association in virtue of the contract 
under which they pay their dues. If all the members unanimously 
agreed on the modification, this difficulty would resolve itself. But 
to permit less than unanimous consent to justify the change in plan 
demands that the claims of the minority be adequately secured. In 
other words, the association cannot risk jeopardizing the claims of 
any members to pensions at their retirement because of ill health; 
and there can be a very real risk involved in the assumption of a 
policy which will require the payment of sums of money to a larger 
number of present claimants. 


A certified public accountant can reduce a future claim to a pres- 
ent capital evaluation; of course, this evaluation would be affected 
also by average prospective payment of dues. If such a profes- 
sional expert would give an assurance that the benevolent fund, 
viewed in the light of the future claims and the average prospective 
payments of members, is sufficient, without recapitalization of in- 
come not needed for present pension payments, to render secure the 
claims of those members not consenting to the changed plan, it 
seems that the majority would not be restrained from introducing 
the contemplated change. In the case of an ecclesiastical moral 
person the majority competent to act would be determined in ac- 
cordance with canon 101. In the case of a corporation or an as- 
sociation that has not been erected as an ecclesiastical moral per- 
son, the competent majority would be determined by its by-laws. 
If the latter are silent in this respect, then it would be desirable that 
the matter be determined by a majority of the whole membership. 


Even the income from bequests is subject to the claims of the 
minority. In other words, their claims are not limited to the fund 
created by their own dues. They pay dues with a claim to the 
pension as specified in the contract of membership even though they 
may have paid in only a relatively trivial sum prior to their re- 
tirement. 
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Decrees and Berisions 


CANONICAL 


ACTA SS. CONGREGATIONUM 


Sacra CONGREGATIO DE RELIGIOSIS 


INSTRUCTIO 
Ad Constitutionem « Sponsa Christi » in Praxim Deducendam 


I. Inter praeclara documenta quibus Ss.mus Dominus Noster, 
Pius Div. Prov. Papa XII, tamquam pretiosissimis gemmis Maxi- 
mum I[ubilaeum ornare et coronare voluit, non ultimum certe locum 
obtinet Apostolica Constitutio « Sponsa Christi », de sacro ac vene- 
rando Monialium Instituto in Ecclesia Dei promovendo et reno- 
vando. S. Congregatio, quae pro suo munere et officio fideliter 
prompteque Ss.mo in omnibus adstat, quae ad Statum perfectionis 
spectant, commissionem reverenter ac libenter ab Ipso hance accepit, 
tot adspectibus vere praeclaram Constitutionem, exsecutioni man- 
dandi atque securam et facilem ipsius applicationem reddendi. 


II. 8S. Congregatio ut tam honorifico muneri satisfaciat, in hac 
Instructione practicas normas colligit circa illa quae maiorem dif- 
ficultatem offerunt. 


III. Porro, specialem prae se ferunt difficultatem specialique 
proinde indigent declaratione: 1° ea quae ad Monialium clausuram 
maiorem vel minorem sese referunt; 2° ea quae de Foederationibus 
inducendis et de autonomia moderata constituuntur; 3° ea tandem 
quae de fructifero labore Monasteriis procurando et inter ipsa coor- 
dinando in Apostolica Constitutione innuuntur. 


I 
DE MONIALIUM CLAUSURA MAIORI ET MINORI 


IV. Constitutio « Sponsa Christi » (art. IV) pro omnium Monia- 
lium Monasteriis clausuram peculiarem praescribit quae a clausura 
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episcopali Congregationum differt (c. 604), quaeque ex generali 
norma iuris, ut clausura regularis virorum, papalis est (ec. 597 § 1); 
immo, quoad plura praescripta, tum pro ingressu extraneorum intra 
clausurae limites cum pro Monialium ab eisdem egressu, normis 
severioribus, quam clausura papalis virorum, regitur. 

V. Clausura papalis Monialium in posterum duplex erit: maior, 
quae Monasteriis reservatur in quibus, licet numerus Monialium 
imminutus sit, vota solemnia emittuntur et vita unice contempla- 
tiva ducitur; et minor, quae, ex regula, Monasteriis applicatur in 
quibus vita non unice contemplativa colitur vel ubi Moniales vota 
tantum simplicia profitentur. 


J - CLAUSURA PAPALIS MAIOR 


VI. Clausura papalis maior illa est, quae in Codice prostat (ce. 
600, 602), a S. Congregatione, Instructione « Nuper ediio », S. P. 
Pio XI, f. m. die 6 februarii a. 1924 approbante,’ accurate definita. 
Haec clausura in Constitutione « Sponsa Christi » plene confirma- 
tur, salvis declarationibus quae sequuntur, quasque Constitutio S. 
Congregationi faciendas committit (art. IV, § 2, 1°) ut illius obser- 
vantia temporum necessitatibus adiunctisque locorum prudenter ac- 
commodetur. 


VII. Moniales quae clausura papali maiore ligantur, emissa pro- 
fessione, vi huius professionis atque legis ecclesiasticae praescripto, 
gravem obligationem contrahunt: 

1° semper intra Monasterii septa manendi quae sub definitis 
clausurae limitibus posita sunt,? ita ut ipsis inde vel ad momentum 
exire quovis praetextu vel colore* non liceat sine speciali S. Sedis 
indulto, exceptis tantum casibus in canonibus * et Instructionibus 8. 
Sedis © expressis vel qui in approbatis ab ipsa S. Sede Constitutioni- 
bus seu Statutis contemplantur; 


2° in partes Monasterii clausurae legi obnoxias® nullam ad- 


1A, A. S., XII (1924), p. 96-101. 
2 Can. 597. 

3 Instr. Nuper edito, III, 1, b-d. 
4 Can. 601. 

5 Instr. cit. III, 1, a. 

6 Can. 597, §§ 2, 3. 
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mittendi personam, cuiusvis generis, conditionis, sexus, actatis, 
etiam ad temporis momentum, sine speciali indulto S. Sedis, excep- 
tis personis et casibus in canonibus expressis? atque in S. Sedis 
instructionibus* approbatisque ab Ipsa Constitutionibus vel 
Statutis. 

VIII. 1° Indulta ac dispensationes egrediendi e clausura maiori 
post emissam professionem (VII, 1°) vel in ipsam ingrediendi aut 
alios admittendi (ib., 2°), uni S. Sedi reservantur et ab Ipsa, vel 
elus nomine ac delegatione, unice concedi valent. 

2° Causae ad dispensationes obtinendas, adiunctis casuum, 
temporum ac locorum aeque ponderatis, attentisque praxi et stilo 
Curiae, proportionate graves esse debent. 

IX. 1° Facultas dispensandi ab homine dari potest, sive ad de- 
finitum tempus pro omnibus casibus qui eo currente acciderint, sive 
ad certum casuum numerum. Nihil tamen vetat quin aliquae con- 
cessiones habituales in iure particulari, legitime approbato, e. g. in 
Constitutionibus, in Foederationum statutis similibusque docu- 
mentis, fiant. 

2° Indulta et dispensationes, sive ab homine sive a wre, generali 
aut particulari procedant, ad normam Instructionum S. Sedis,® ac 
praxis stilique Curiae, conditiones cautelasque definire debent 
quibus dispensatio subiicitur. 

X. Poenas contra huis clausurae leges violantes illae firmae 
manent quae in Codice continentur (c. 2342, nn. 1, 3). 


II - CLAUSURA PAPALIS MINOR 


XI. Clausura papalis minor: 

1° regulas fundamentales clausurae Monialium, quatenus ipsa 
tam a clausura Congregationum (c. 604) quam etiam a clausura 
Ordinum virorum (cc. 598-599) longe distat, salvas relinquit; 

2° securam et omnibus patentem observantiam et custodiam 
castitatis solemnis reddat oportet; 

3° vitam contemplativam Monasterii protegere et efficaciter 
fovere debet. 

4° Ministeria quae Ecclesia his Monasteriis consulto commisit, 
ita sub hac clausura papali minori cum vita contemplativa com- 


7 Can. 600, P. C. I. 
8 Instr. cit. III, 2, a. g. 
9Instr. cit. III, 2. 
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ponenda sunt ut haec salva prorsus sit illaque rite et fructuose ex- 
ercerl valeant. ; 

5° In Monasteriis quae approbatis operibus vacant, praescrip- 
tum can. 599 §1 pro clausura Regularium virorum, quod Congre- 
gationum clausurae, canone 604 § 2, etiam applicatur, rigide et 
fideliter observandum est, ita ut clara perfectaque separatio semper 
adsit inter aedes seu aedium partes habitationi Monialium vitaeque 
monasticae exercitiis destinatas et illas quae operibus addicuntur. 

XII. Clausura papalis minor secumfert: 

1° gravem prohibitionem admittendi intra partes domus, 
Monialium Communitati destinatas et legitime clausurae subiectas 
(c. 597), quaslibet personas Communitati extraneas, culusvis ge- 
neris, conditionis, sexus atque aetatis, ad normam can. 600; 

2° prohibitionem etiam gravem pro Monialibus post profes- 
sionem egrediendi extra septa Monasterii, eadem ratione ac Mo- 
niales clausurae maiori subiectae (n. VII-IX). 

XIII. 1° Egressus Monialium e partibus Communitati reservatis 
ad alia loca intra septa Monasterii posita et operibus apostolatus 
addicta, tantum huius ratione, illis ex venia Superiorissae adhibi- 
tisque cautelis licet, quae ad normam Constitutionum praescripto- 
rumque 8. Sedis apostolatui exercendo quomodolibet destinantur. 

2° Dispensationes a praescripto n. XII, 2°, si quae, ratione 
apostolatus, necessariae sint, concedi tantum possunt Monialibus 
aliisque sodalibus quae ministeriis sint legitime adscriptae, onerata 
graviter conscientia Superiorissarum, Ordinariorum et Superiorum 
quibus clausurae tutela commissa est (c. 603). 

XIV. Ingressus extraneorum ad loca Monasterii operibus desti- 
nata his normis regitur: 


1° ingressus habitualis licet alumnis seu alumnabus, aliisve in 
quorum favorem ministeria exercentur et mulieribus tantum quae, 
ministeriorum ratione et occasione, cum ipsis relationem habere 
necessario debent: 


2° exceptiones quae admitti necessario debent, e. g. quae a legi- 
bus civilibus ratione inspectionum, examinum aliisve de causis 
imponi solent, Ordinarius loci, ut tales, generali seu habituali decla- 
ratione definiat; 


3° aliae exceptiones, si quae quandoque in casibus singulis 
videantur vere necessariae, Ordinarii expressis concessionibus 
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reservantur, qui ex conscientiae officio prudentes cautelas imponere 
debet. 

XV. 1° Moniales illegitime e septis Monasterii exeuntes excom- 
municatione Sedi Apostolicae simpliciter reservata ad normam can. 
2342, 3°, vel ex expressa concessione Ordinario loci reservata, ipso 
facto plectuntur. 

2° Moniales illegitime egredientes e partibus Monasterii Com- 
munitati reservatis ad alia loca intra septa Monasterii posita, a 
Superiorissa vel ab Ordinario loci pro gravitate culpae puniendae 
sunt. 

3° Illegitime ingredientes et eos introducentes vel admittentes in 
partes Monasterii Communitati reservatas, excommunicationem S. 
Sedi simpliciter reservatam incurrunt. 

4° Illegitime ingredientes et eos introducentes vel admittentes 
ad loca Monasterii extra partes Communitati destinatas ab Ordi- 
nario loci ubi Monasterium adest, severe pro gravitate culpae 
puniantur. 

XVI. Clausurae papalis minoris dispensationes ex regula, ex- 
ceptis casibus in iure admissis, S. Sedi reservantur. 

Facultates plus minus latae, prout adiuncta exigere videantur, 
sive ab homine sive in Constitutionibus et Statutis possunt Ordi- 
nariis delegari. 


II 
DE FOEDERATIONIBUS MONASTERIORUM MONIALIUM 


XVII. Foederationes Monasteriorum Monialium, ad normam 
Constitutionis « Sponsa Christi» (art. VII § 2, 2°), tam ad damna 
vitanda quae gravius et facilius Monasteriis prorsus independenti- 
bus obvenire solent quaeque per unionem efficaciter magna ex parte 
evitari possunt, quam etiam ad bona spiritualia et temporalia 
fovenda, enixe commendantur. 

Etsi ex regula Foederationes non imponantur, (art. VII, § 2, 2°), 
rationes tamen ex quibus in genere commendantur, ita in casibus 
particularibus urgere possunt, ut omnibus perpensis, a S. Congre- 
gatione ipsae tamquam necessariae aestimentur. 

XVIII. Foederationes Monasteriorum non impediri debent ex eo 
quod Monasteria quae ipsas constituere intendunt, ut singula, 
Superioribus regularibus sint subiecta. In Statutis Foederationis 
ratio haberi debet huius communis subiectionis. 
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XIX. Quando ex mente Fundatoris vel ex qualibet alia super- 
veniente ratione, aliqua extiterit veluti inchoatio unionis vel foede- 
rationis Monasteriorum ipsius ordinis vel instituti, ipsa Foederatio 
ita perficienda est ut ratio habeatur illorum quae prius iam re- 
cepta vel adumbrata erant. 

XX. Monasteriorum Foederatio nullo modo directo afficit 
habitudinem singulorum Monasteriorum ad Ordinarios locorum aut 
Superiores regulares ad normam iuris communis vel particularis 
vigentem. Hinc, nisi expresse ac legitime huic regulae derogetur, 
potestas Ordinariorum ac Superiorum regularium ex Foederatione 
nec augetur, nec minuitur, nec in aliquo modificatur. 

XXI. In Foederationis Statutis possunt aliqua circa Foedera- 
tionem iura Ordinariis vel Superioribus concedi, quae ex regula 
eisdem non competerent, incolumi generatim iure in singula Mo- 
nasteria qua talia. 

XXII. Unionum seu Foederationum generales ac praecipui fines 
et commoda sunt: 

1° facultas, iuridice agnita, atque officlum canonice sancitum 
fraterni adiutorii, tam in regularis observantiae conservatione, 
defensione, incremento, rebusque oeconomicis quam in omnibus 
aliis mutuo sibi praestandis; 

2° erectio novitiatuum omnibus seu pluribus Monasteriis com- 
munium pro casibus in quibus, sive ob defectum personarum ad 
officia directionis necessariarum sive ob alia adiuncta moralia, 
oeconomica, localia etc., in singulis Monasteriis solida et practica 
institutio spiritualis, disciplinaris, technica, culturalis dari certe 
non possit; 

3° facultas et moralis obligatio, certis normis definita, a Mo- 
nasterlis foederatis suscepta, petendi ac mutuo sibi concedendi 
Moniales quae ad regimen et formationem necessariae esse possunt; 


4° possibilitas et libertas mutuae temporariae communicationis 
seu cessionis subiectorum, et etiam destinationis ratione infirmita- 
tis aliusve moralis vel materialis necessitatis. 


XXIII. Characteres et notae Foederationum, quae si complexive 
sumantur essentiales habendae sunt, sequentes recensentur: 
1° Foederationes Monialium, ex fonte unde proveniunt atque ex 
auctoritate a qua ut tales directe dependent ac reguntur, sunt iuris 
pontificti ad normam Codicis (c. 488, 3°). Hine, 8. Sedi competit 
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et reservatur non tantum ipsarum erectio,!® verum et Statutorum 
approbatio atque Foederationi Monasteriorum adscriptio vel ab 
eadem separatio.!! 


Salvis quoad singula Monasteria his omnibus quae a Codice 
Ordinariis tribuuntur, Foederationes S. Sedi in iis omnibus subii- 
ciuntur, nisi aliquod legitime atque expresse excipiatur, in quibus 
Religiones mulierum iuris pontificii eidem S. Sedi directe subiecta 
sunt. Ex quibus aliqua S. Sedes, prout censuerit, suis immediatis 
pro Foederationibus Adsistentibus seu Delegatis, habitualiter vel 
ad casum committere poterit. 


2° Ex parte ambitus seu extensionis, nisi exiguus Monasteriorum 
numerus vel aliae iustae proportionataeque causae aliud exigant, 
potius per regiones, utpote facilioris regiminis, constituendae sunt. 


3° Ex parte personarum moralium, quibus, qua personae col- 
legiales (c. 100 § 2), constituuntur, Foederationes ex Monasteriis 
eiusdem Ordinis eiusdemque internae observantiae componuntur, 
etsi non necessario elusdem subiectionis Ordinario loci vel Super- 
lori regulari, nec eiusdem classis votorum vel formae clausurae esse 
debent. 


4° Si necessitas, magna utilitas vel Ordinum traditiones suade- 
ant, admitti possunt Confoederationes Foederationum regionalium. 


5° Ratione autem independentiae Monasteriorum, vinculum quo 
Monasteria foederata inter se vinciuntur tale esse oportet ut auto- 
nomiae, essentiali saltem (c. 488, 2°, 8°), non adversetur. Etsi 
autonomiae derogationes praesumendae non sunt, concedi tamen 
valent, praevio singulorum Monasteriorum consensu,! si graves 
causae id suadere vel exigere videantur. 


XXIV. Antequam erigi valeant, omnes Foederationes Mona- 
steriorum Monialium propria Statuta habere debent a S. Sede ap- 
probanda.!8 In his Statutis accurate definiri debent praesertim: 


1° fines quos unaquaeque Foederatio sibi proponit; ™ 


10 Const. Sponsa Christi, art. VII, § 3. 

11 Const. Sponsa Christi, art. VII, § 4. 

12 Cfr. Const. Sponsa Christi, art. VII, 8 5, 2°. 
13 Const. Sponsa Christi, art. VII, § 4. 

14 Cfr. supra n. XXIV. 
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2° ratio qua Foederationis regimen ordinandum erit, sive quoad 
elementa ex quibus constabit, ut ecce Praeside, Visitatricibus, Con- 
silio, etc., sive quoad modum ad haec munera designandi, sive 
tandem quoad ipsius regiminis potestatem ac rationem procedendi; 


3° media quibus Foederatio uti debet ut fines quos prosequitur 
suaviter et fortiter consequi valeat; 


4° conditiones et modus quibus exsecutioni mandari debeant ea 
quae circa personarum mutuam communicationem in art. VII, §3, 
n. 2° Constitutionis «Sponsa Christi» et n. XXII, 4° huius In- 
structionis statuuntur; 


5° conditio iuridica Moniales in aliud Monasterium translatae, 
sive in Monasterio a quo transfertur sive in Monasterio ad quod fit 
translatio; 


6° oeconomica cooperatio, quae ad opera communia totius 
Foederationis a singulis Monasteriis praestanda sit; 


7° regimen sive novitiatus communis sive aliorum operum com- 
munium si quae habeantur. 


XXV. 1° Ut S. Sedes directam et efficacem vigilantiam atque 
auctoritatem in Foederationes exercere valeat, unicuique Foedera- 
tioni dari potest, prout necessitas vel utilitas suadeat, Adsistens 
religiosus. 


2° Adsistens religiosus, illis quorum interest auditis ad normam 
Statutorum, a 8. Congregatione nominatur. 


3° In singulis casibus eius officia in documento nominationis ac- 
curate definientur. Praecipua autem haec sunt: curare ut genuinus 
spiritus vitae profunde contemplativae et spiritus etiam proprii 
Ordinis ac Instituti in Foederatione secure conservetur et augeatur; 
similiter, ut prudens ac rectum regimen in Foederatione instruatur 
et retineatur; solidae novitiarum ac ipsarum religiosarum institu- 
tione religiosae consulere; in rebus oeconomicis maioris momenti 
Consilio adsistere. 


4° Adsistens etiam munere veluti Adsessoris fungetur, servatis 
normis pro singulis Foederationibus statuendis. 


5° Hidem 8S. Sedes, prout casus ferant aliqua, delegabit seu com- 
mittet quae opportuna videantur. 
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Ill 
DE LABORE MONASTICO 


XXVI. 1° Cum temporales vitae necessitates, ex Divinae Provi- 
dentiae ordinatione, adeo quandoque urgeant ut Moniales moraliter 
coactae videantur ad alios praeter consuetos labores quaerendos vel 
acceptandos, ad horaria modificanda, imo etiam ad tempus labori 
dicatum forsan augendum, sicut Christi fideles in similibus ad- 
iunctis, dispositionibus Divinae Providentiae omnes, qua verae 
religiosae, prompte ac humiliter sese subiiciant. 

2° Tamen non anxie vel leviter aut ex arbitrio fiat, sed pru- 
denter quantum necessarium seu conveniens reapse demonstretur, 
harmoniam inter sensum fidelitatis litterae et traditionis ac filialem 
subiectionem Divinae Providentiae permissionibus ac ordinationi- 
bus simplici animo quaerentes. 

3° His prae oculis habitis, quae disponenda videantur, ecclesi- 
asticae religiosaeve auctoritati, iuxta casus, subliciantur. 


XXVII. Superiores ecclesiastici et religiosi debent: 


1° Omnibus modis fructiferum laborem Monialibus, quae ipso 
egeant, quaerere ac procurare, utendo etiam, si casus ferat, praeter- 
quam aliis industriis honestis, commisionibus piarum mulierum aut 
virorum, imo caute et prudenter societatibus externis ad hoc con- 
stitutis; 

2° prudenter invigilare perfectioni et ordini laborum, atque 
iusto pretio pro ipsis exigendo; : 

3° operum laborisque diversorum Monasteriorum coordinationi 
ita diligenter consulere, ut ea sese mutuo adiuvent, suppleant, com- 
pleant, atque vel a longe absit quaelibet etiam aemulationis species. 


Contrariis quibuslibet non obstantibus. 


Datum Romae, ex Aedibus Sacrae Congregationis de Religiosis, 
die XXIII mensis Novembris, anno sacro MDCCCCL. 


*k C. Card. Micara, Episc. Veliternus, Praefectus 
L. i §: 
A. Larraona, C. M. F., Secretarius 


* * *% % * 
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MINUTES OF ROMAN MEETING PREPARATORY TO THE 
III PLENARY COUNCIL OF BALTIMORE 


CHAPTER XII, THE CARE OF IMMIGRANTS 
[Eighth Session] December 1, 1883 


In the presence of His Eminence the Cardinal Prefect of the 
Sacred Congregation for the Propagation of the Faith a meeting 
was held for the purpose of dealing with matters affecting the 
Church in the United States. There were in attendance all those 
who attended the previous session with the exception of the Most 
Reverend Archbishop of Chicago [Patrick A. Feehan], who was in- 
disposed. 


After the usual prayers the minutes of the previous session were 
read and approved. There followed a reading of Chapter XII, on 
immigrants to America. 


The Most Reverend Archbishop of Baltimore approved the es- 
tablishment in the United States of committees for Italian immi- 
grants and suggested that it was desirable that similar committees 
should also be set up in Italy and that the latter should conduct an 
active correspondence with the committees existing in the United 
States. Moreover he approved the plan of placing Italian priests 
in charge of the direction and the care of their co-nationals living 
in the United States. He added that it was also highly expedient 
that similar committees should be established for those emigrating 
from other European nations. He noted further that there already 
existed in some cities of the United States churches entrusted to 
Italian priests caring for the Italians. 


The Most Reverend Coadjutor Archbishop of His Eminence of 
New York [Michael A. Corrigan] observed that it was difficult to 
provide special churches for the Italians because: 1) the Italian 
immigrants did not ordinarily frequent the church; 2) they had 
their dwellings dispersed throughout the various parts of the cities; 
and 3) they made no offerings to the priests either for the latter’s 
support or for the maintenance of the church. 


For this reason the Most Reverend Coadjutor Archbishop of St. 
Louis [Patrick J. Ryan] said that it was more expedient that at the 
principal churches of large cities there should be provided priests 
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to whom the care of the Italians should be committed, with the 
duty of seeking them out, inviting them to attend church, and giv- 
ing them religious instruction. 

Their Eminences said that there was no objection to the plan of 
inviting the Italians to other churches provided that there should 
be provided at the latter priests who would be able to teach and in- 
struct them in the Italian language, but that on the contrary this 
plan should be adopted as long as it was not possible to provide 
them with their own churches. They said that it was impossible to 
provide at the moment a specific plan for meeting the spiritual 
needs of the Italian immigrants, but that the zeal of bishops and 
priests should be stimulated in the interests of their eternal sal- 
vation, especially in the case of the children. They commended 
the Society of St. Raphael existing in Germany and they said that 
it was desirable that it should be given a wider extension and a 
more precise form of organization. They said that the Sacred 
Congregation would write to the Archbishop of Naples and the 
Archbishop of Genoa regarding the establishment in their cities of 
the above-mentioned committees and that the latter would be sent 
copies of the statutes of the Society of St. Raphael for their 
guidance. 

The Most Reverend Bishop of Vincennes [Francis 8. Chatard] 
added that a letter should also be sent to the Bishops of Ireland 
advising that they notify bishops in the United States of the 
emigration of the Irish in order that the former might know of the 
coming of the latter; he said that it would be very desirable that 
there should be appointed in the principal Irish ports a priest who 
would obtain information regarding the emigrants, exercising care 
of the latter and informing the bishops of the United States of their 
departure. 

Their Eminences accepted this proposal, recognizing it as a very 
valuable one. 


~ CHAPTER XIII. THE CARE AND THE 
ADMINISTRATION OF THE CHURCH PROPERTY 


Regarding the individual items of this Chapter the Most Rev- 
erend Archbishop of Baltimore made the following comment. As to 
the first, he noted that there were four ways in which ecclesiastical 
property could be held in the United States: 1) the bishop could 
hold it in his own name absolutely as if he were the sole proprietor; 
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2) the property could be given the bishop in trust so that he would 
hold it not absolutely in his own name but in the name of 4 
Catholic group for whose benefit he would conduct its adminis- 
tration; 3) by legislative enactment the bishop could be constituted 
a corporation sole to hold and administer the property of the entire 
diocese for the benefit of the diocese; 4) finally, individual ec- 
clesiastical corporations could be set up in accordance with the law 
of the state and these corporations would hold and administer the 
property in the name and for the benefit of the group itself. This 
type of corporations generally consisted of five persons, namely, the 
bishop, the vicar general, the missioner or rector, and two laymen 
chosen by the bishop; as a consequence, the ecclesiastics always en- 
joyed a majority. In those states in which the law provided that 
the majority vote would not be controlling unless the bishop had 
so voted, these corporations involved no risk; but where this pro- 
vision of the law was lacking, there could be a risk inasmuch as it 
would be possible for a recalcitrant priest to win over the laymen to 
his side and vice versa. Many bishops were opposed to the first 
of the enumerated methods of holding property because: 1) there 
was involved the risk that the testament transferring it might be 
defective in form; 2) the bishop could be cited to court for every 
single debt in the diocese; 3) ecclesiastical property could be made 
subject to taxes and assessments. The second of the enumerated 
methods seemed to accord better with the character and the 
traditions of the people of the United States; it forestalled wonder-. 
ment and gossip. But it would be the concern of the bishops to 
discuss the matter fully and to decide on the safest method, con- 
sidering the variety of circumstances, for the holding of the 
property of the Church. 

The second item was already dealt with under the question of 
consultors in the second chapter. 

As to the third, the bishops most willingly accepted the ad- 
monitions of the Sacred Congregation. This addition he [the Most 
Reverend Archbishop of Baltimore] thought advisable; that the 
bishops should pledge themselves not to accept any further deposits 
after the opening of the Council and to close the banks within five 


years thereafter unless a longer period were allowed by the Sacred 
Congregation. 
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As to the fourth, it was proposed that the word “ bishop ” should 
be substituted for the word “commission”. The obligation im- 
posed on pastors of avoiding personal debts should be strengthened 
with some sanction. 


Recognizing the impossibility of establishing uniform regulations 
for all dioceses, Their Eminences said that in the forthcoming 
Council there should be enacted a decree obliging the bishops to 
adopt a definite method [of holding property] but giving them the 
authority to select the method which, all things considered, would 
be the safest. It was insisted that the bishops and all others who 
hold or administer ecclesiastical property would be required to 
make a valid will and to execute at least three copies of it for 
filing in the Chancery of the Archbishop, of the senior suffragan, 
and of the respective diocese. As to the difficulties which might 
arise, in the case of individual corporations composed of the 
respective ecclesiastical bodies, as a result of the efforts of a re- 
calcitrant priest to align with himself against the Church the votes 
of the lay advisers, or vice versa, they said that the solution was 
easy in the case of a removable priest but rather difficult in the case 
of one who was not removable. In this case they concluded that 
there was left to the bishops only the alternative of imposing ec- 
clesiastical penalties, which they were competent to do pending the 
completion of a trial for the removal of the pastor from his paro- 
chial office. 


They accepted the substitution of the word “bishop” for the 
word “ commission ” or the alternative expression, “ the commission 
in the name of the bishop ”. 


As to the contracting of personal debts by priests, they said that 
priests must be forbidden to burden themselves with debts for the 
benefit of their congregations and that those violating this prohi- 
bition should be duly punished according to the gravity of the 
offense as judged by the bishop; there should be added a warning 
‘that priests should refrain from contracting in their own name any 
debts of considerable amount. It was required that the bishops 
should see to it that the churches were not burdened with debts and 
that they should, in the forthcoming Council, provide safeguards 
to be observed by priests who wished to make a loan to the 
churches. 
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They said further that in the forthcoming Council there should 
be enacted a decree by which a command would be given to all 
bishops to determine, in a diocesan synod, a suitable income for all 
the rectors of churches and for their assistants, stating that all that 
remained over and above these amounts must be used for the bene- 
fit of the church. 

There was raised the question of judicial appeal in the case in 
which the court of first instance was the Metropolitan Tribunal, 
but their Eminences said that this question was to be answered 
at another time. 


[Ninth Session] December 4, 1883. 


In the presence of His Eminence the Cardinal Prefect of the 
Sacred Congregation for the Propagation of the Faith a meeting 
was held for the purpose of dealing with matters affecting the 
Church in the United States. There were in attendance all those 
who attended the previous meetings. 

After the usual prayers the minutes of the previous session were 
read and approved with certain amendments. 

Then there was raised the question of the court of appeal in the 
case in which judgment was rendered in first instance in a Archie- 
piscopal Court, and it was decided that the appeal should be taken 
to the nearest Archiepiscopal Court, specification of the ones to be 
considered nearest [in the respective cases] to be made in the 
forthcoming Council. 

There was then taken up the Instruction shown the bishops, 
“The Method Prescribed in the Hearing and the Deciding of 
Criminal and Disciplinary Causes of Clerics”. The bishops made 
no observations and therefore it was accepted. 

Then there was read the eighth chapter, “ The Disciplinary Law 
in Matrimonial Causes ” and, with the omission of discussion of the 
first and second paragraphs, since the Instruction was not at hand, 
the third paragraph was taken up. 

The Most Reverend Archbishop of Baltimore read a report to the 
following effect. The Tridentine decree on clandestinity was 
operative in the whole of the Province of San Francisco, in the 
entire Province of New Orleans, and in all the sections of the 
Province of Santa Fe which were once subject to the rule of Spain. 
In the Province of Cincinnati, it was operative only in the Diocese 
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of Vincennes. In the Province of Chicago, it was not operative 
outside the Diocese of Alton and even there only in the towns of 
Kaskaskia, Cahokia, French Village, and Prairie du Rocher [now 
in the Diocese of Belleville]. In the Province of St. Louis it was 
operative in the City of St. Louis and in the two missions of St. 
Genevieve and St. Charles. It was not operative, and had never 
been operative in the Provinces of Baltimore, Philadelphia, New 
York, Boston, and Oregon. In the Provinces of Cincinnati, 
Chicago, St. Louis, and Milwaukee, it was not operative except in 
the places mentioned. 

The Bishops of Mobile, Natchez, and Little Rock wished that its 
operative force might be removed in their dioceses (for they be- 
longed to the Province of New Orleans). The Catholics of these 
dioceses chafed under it and openly complained that the Tri- 
dentine law carried with it discrimination against Catholics in 
favor of heretics and that it promoted mixed marriages which the 
Church detested. But if no such relaxation could be looked for, 
almost all the bishops desired that the whole matter be allowed to 
remain as it was, namely, that where the Tridentine law was 
operative it should be observed; where it was not operative, it 
should not be introduced. 

What had been said had reference only to the Tridentine law as 
it was observed; the question of its publication was involved en- 
tirely in opinion and was full of doubt. That question they were 
unwilling to touch, for they lacked at Rome the relevant documents 
and the testimony of the bishops who were not present; for this 
reason they could reach no definite conclusion in the matter, one 
that would permit the Holy See to pronounce a final judgment con- 
cerning it. There had been issued, indeed, many replies of the 
Holy See, but they did not settle the question. They were issued 
“ juxta exposita.”’ [according to the case as stated], but there was 
room to fear that the circumstances of the case might not have been 
clearly and precisely explained. They would be content with the 

“existing state of the matter until the Holy See should otherwise 
provide. 

The Most Reverend Vicar Apostolic of Arizona [J. B. Salpointe] 
petitioned in the name of the other bishops of his province that the 
Declaration of Benedict XIV given for Holland might be granted to 
all the dioceses of the province and in general to all places in which 
it had not yet been published. 
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Their Eminences said that since, according to the explanation 
given, there remained doubt whether [the Tridentine law] was 
operative in certain particular places, for that reason in the forth- 
coming Council the bishops should investigate and come to definite 
conclusions on the following points. 1) Where was the Tridentine 
law certainly operative either because of formal promulgation or 
because of its observance as a result of the Council, that is, because 
it was so generally observed that failure to observe the Tridentine 
form was regarded as resulting in an invalid contract? 2)Which 
were the places where it was doubtful whether the Tridentine law 
had been formally or equivalently promulgated? 3) Which were 
the places to which the Declaration of Benedict XIV for Holland 
had been extended. Thereafter they [the bishops] should agree 
upon a statement of future policy and this they should present to 
the Holy See with a report of all the circumstances and of their 
reasons; the Holy See would then make provision as called for. 


In relation to the petition of the Most Reverend Vicar Apostolic 
of Arizona they said that if in fact he was authorized to speak for 
the bishops of his province, he could present the petition to the 
Holy See, accompanying it with a complete explanation of what- 
ever was relevant to the problem as well as of the reasons pointing 
to the need or at least the opportuneness of the requested con- 
cession. 


[Tenth Session] December 10, 1883. 


In the presence of His Eminence the Cardinal Prefect of the 
Sacred Congregation for the Propagation of the Faith a meeting 
was held for the purpose of dealing with matters affecting the 
Church in the United States. There were present all who attended 
the previous meetings. 


After the usual prayers the minutes of the previous session were 
read and approved. Then there was continued the discussion on 
the chapter, “The Disciplinary Law in Matrimonial Causes”. 
The Most Reverend Archbishop of Baltimore read a report to the 
following effect. As to the Instruction on matrimonial causes re- 
ceived two days previously, its clarity, simplicity, and suitability 
to our situation provided it with the highest recommendation in the 
eyes of the Most Reverend Prelates. In the Appendix of the IL 
Plenary Council of Baltimore there were found two obligatory 
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Instructions in the matter of the conditions to be demanded in 
mixed marriages. Mixed marriages were permitted for a serious 
reason. The Catholic party was admonished to make every effort 
to convert the non-Catholic party and often many conversions oc- 
curred. The non-Catholic party was bound to promise to the 
Catholic party full freedom in the performance of his religious 
duties and [to guarantee] that the children of both sexes would be 
brought up in the holy Catholic faith. These promises were some- 
times made orally, sometimes in writing. In some places an oath 
was required. It seemed desirable that in all the dioceses a 
formula for this promise should be printed and that the non- 
Catholic party be bound to sign it. These marriages were con- 
tracted outside the church and without any religious ceremony. 


It was not known whether an Instruction had been recently 
issued requiring that bishops should exert every effort to see that 
the interpellations were properly made; whenever it was impossible 
to make the interpellation either because the unbaptized party 
could not be found or because he refused to reply or for any other 
reason, the case was referred to Rome. It was desirable that 
special faculties for these cases should be granted the Ordinary. 
Dispensations in the case of diriment impediments were not 
readily granted except in the third and fourth degrees of consan- 
guinity and affinity and for canonical reasons. If they seemed 
rather numerous to the Sacred Congregation, this would not be a 
cause of wonder if consideration be given to our circumstances. 


As to fees, in one diocese a fee of fifteen dollars was imposed for 
a dispensation from the proclamation of the banns; in another, of 
ten dollars; in others, of five dollars; in others, of three dollars; 
and finally in others no fee at all. This sum was spent for defray- 
ing the expenses of the Chancery. If anything remained it was 
given to pious causes. According to the Instruction of the Holy See 
attached to the faculties a reasonable offering was imposed for 
the granting of dispensations in the case of the impediments of 
“disparity of cult, of mixed religion, of consanguinity, of affinity, and 
of spiritual relationship, and the sum was given to pious causes. 
For other dispensations and indults no fee was imposed. 


Because of the varying customs and temperaments among our 
people, uniformity in the imposition of fees could hardly be 
achieved. In the forthcoming Council the bishops would be able to 
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determine what should be done in this regard, and fixed fees should 
be established, where they did not then exist, in every diocese. 


The Most Reverend Coadjutor Archbishop of His Eminence of 
New York requested of Their Eminences that they would consent 
to a modification, in the Instruction issued for the criminal causes 
of clerics, in regard to the advocates of those subject to inquisition 
with the effect, namely, 1) that lay advocates would be excluded, 
and 2) that neither lay nor ecclesiastical advocates would be per- 
mitted to come in person to the episcopal tribunal for the purpose 
of entering an oral defense. As to the first he said that there 
would be danger of scandal if lay advocates were permitted to act 
in the criminal causes of clerics and that further it would be 
possible that there would be chosen cunning, scheming, and evil 
advocates who would strive by every stratagem to upset the Judg- 
ment of the bishop. As to the second he said that there was in- 
volved the danger that there would gradually evolve in the United 
States a vexatious race of ecclesiastical advocates whose interests 
would lie in multiplying suits and in indefinitely protracting them. 
He proposed that the matter should be handled thus, namely, that 
the delinquent would be enabled to defend himself personally or 
that the defense arguments should be presented only in writing; or 
that in the respective dioceses the bishops should appoint three or 
four qualified clerics and that from these the delinquent would be 
permitted to choose one who would defend him. 

Their Eminences replied that the right of defense had already 
been partially restricted by the provision in the Instruction which 
specified that the advocate chosen needed the approbation of the 
bishop in order to exercise that function, but they permitted that 
the defense arguments should be presented only in writing and they 
ordered that the Instruction should be modified in this sense. 

Finally the same Most Reverend Archbishop said that in the 
view of all the bishops the forthcoming Council should be held in 
Baltimore in the following November. 


[Eleventh and Final Session] December 13, 1883. 


There was held the last meeting in the presence of Their 
Eminences, the Cardinals, and the Bishops, as in the previous 
sessions, with the exception of the Most Rev. Sepiacci, who was pre- 
vented from attending. 
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There were reported the decrees examined in the previous sessions 
and, with some exceptions, the decrees were approved. 

Then the Most Rev. Gibbons, Archbishop of Baltimore, in his 
own name and in that of his colleagues, thanked Their Eminences, 
the Cardinals, for their courtesy in proposing and explaining the 
various problems and in replying to the various difficulties which 
had arisen. He added that all his colleagues hoped that whatever 
was accomplished in the forthcoming Council would richly redound 
to the benefit of the Church in the United States. 

His Eminence the Cardinal Prefect spoke at length of the ad- 
mirable cooperative spirit shown by the bishops during the sessions, 
of their devotion to the Apostolic See, and of the hope that he 
placed in the zeal of the prelates for the interests of the Church; he 
declared that the sessions had come to an end, and prayed that 
the prelates of the United States would have a safe journey home. 


* * * * * 


MISSION ENCYCLICAL 


On the twenty-fifth anniversary of Pius XI’s encyclical on the 
missions, Pius XII issued the Encyclical, Evangelu praecones, a 
ten-thousand-word document citing the twenty-five year’s growth 
in the number of Catholics in mission lands from 15,000,000 to 
28,000,000, as well as in the number of native and foreign priests 
from 14,800 to 26,000. Our Holy Father stressed the importance of 
a native clergy and a native hierarchy, as well as of a native 
character distinguishing the Church in the respective mission 
countries; at the same time he pointed to the importance of the 
cooperation of the native laity. 


* * % % * 


EXCOMMUNICATION OF HUNGARIAN COMMUNISTS 


On June 29 the Sacred Consistorial Congregation declared that 
‘a specially reserved excommunication had been incurred by those 
who had brought Archbishop Josef Groesz to trial, as well as by all 
whose participation was necessary to the commission of the crimes 
involved. It referred to canons 2343, § 2; 2341; 2334, 2°; and 2209, 


§§ 1-3. 
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INSTRUCTION REGARDING MILITARY CHAPLAINS 


The Sacred Consistorial Congregation has issued an instruction 
in which it insists that only the best and the most experienced 
priests should be appointed to serve as military chaplains. The 
instruction also specifies the rights, the duties and the limits of the 
authority of the Military Ordinariate. It notes that persons, 
barracks and other places reserved for military use are not ex- 
empted from the power, even though it be only secondary power, of 
the local bishop. It observes that the latter and the Military Vicar 
should act in mutual agreement. It requires the Military Ordinary 
to send a report to the Sacred Congregation every three years. It 
affirms the competence of the former to issue testimonial letters for 
any members of the armed forces who wish to enter the religious 
life or the priesthood. It urges chaplains to promote works of the 
apostolate among the military and to participate in the conferences 
of the clergy in the dioceses in which they reside. 


* * * * * 


SPURIOUS APPARITIONS 


The Holy Office has forbidden devotions related to the spurious 
apparitions of the Blessed Virgin in 1949 to nine girls in the 
Archdiocese of Bamberg. The Curia of Munich has ordered that 
Communion be denied the disobedient. According to the injunction 
of the Holy Office disobedient priests will incur suspension from 
their priestly functions. The Swiss Hierarchy has warned the 
faithful not to be dangerously credulous in regard to the apparitions. 


* * * * * 


ERRONEOUS CHRISTOLOGICAL TENDENCY 


The Holy Office has place on the Index a treatise appearing in a 
German theological review of Muenster. The author is Rev. Leo 
Seiller and the title of the work is “The Human Psychology of 
Christ and the Unity of Person ”’. 


* * * * * 


VENERATION OF BLESSED PIUS X 


An indult of the Sacred Congregation of Rites dated June 27, 
1951, permits in churches and oratories of the United States the 
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public veneration of Blessed Pius X through the exposition of his 
picture or statue, if the picture or the statue is approved by the 
local Ordinary and if the Confraternity of Christian Doctrine is 
organized and actively functioning there. 


* * * * * 


OFFICE OF THE ASSUMPTION 


A decree of the Sacred Congregation of Rites, dated April 27, 
1951, imposed the obligation of the recitation on August 15 of the 
new office composed for the Feast of the Assumption. 


* * *% * * 


SOUTHWEST RULE ON ABSTINENCE 


The Bishops of the Province of Santa Fe and the Bishop of 
Tucson have applied to their dioceses the general law of abstinence, 
supplanting the custom based on the privilege of the Bulla Cruciata. 


* * = * * 


MEXICAN SOCIAL PASTORAL 


The Mexican Hierarchy marked the anniversary of the En- 
cyclicals, Rerum novarum and Quadragesimo anno, with a pastoral 
letter calling for the immediate reform of deep-seated social in- 
justices, deploring unemployment, and insisting on the abandon- 
ment of selfishness and a double standard received as a plague from 
Liberalism. 


* *% % * * 


AUSTRALIAN SOCIAL STATEMENT 


The Australian Hierarchy issued its annual statement on Social 
Justice Sunday. It stressed the fact that to save Asia from com- 
munism and Australia from being engulfed by Asiatic paganism, 
the resources of Australia and of the Western world must be thrown 
into the conquest of Asia’s threefold scourge of poverty, starvation, 
and disease. It insisted that to enable Asia to maintain its 
millions there is needed development of its own great untapped 
resources including great tracts of land untouched by the plow, in- 
dustrial power capacity, and export potential. It also advocated 
the training of technical experts and the extension of irrigation. 
Only high motives of Christian charity is adequate, the statement 
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affirmed, to supply the requisite motive; the profit reason is not 
sufficient because of the relatively small net income available from 
such projects. It urged Australians to rouse public opinion in 
Australia to make possible the financial sacrifices needed to aid 
the Asiatic people and to stimulate the conscience of the Western 
world for the accomplishment of this program. 


SECULAR 


RELEASED TIME 


By a vote of 6 to 1 the New York Court of Appeals has upheld 
the constitutionality of the New York City released-time religious 
education program. The opinion of the Court stated that the First 
Amendment to the Federal Constitution forbids not only laws 
respecting an establishment of religion but also laws prohibiting the 
free exercise thereof. It insisted that we must not destroy one in 
an effort to preserve the other. It affirmed that we cannot be un- 
mindful of the constitutional rights of those many parents who 
participate in and subscribe to released-time programs. It noted 
that the McCollum decision is not a holding that all released-time 
programs are per se unconstitutional but that it affected a local 
case in which factors were involved that the New York case did 
not contain. In the latter, the Court said, there was no solicitation 
of pupils or distribution of registration cards in school; the classes 
were held outside the school building and grounds; and there was 
no announcement of any kind in the public school regarding the 
program. The Court declared that since refusal to excuse children 
for holy days observed by various faiths would be an unconstitu- 
tional abridgment of religion, it must be regarded as equally uncon- 
stitutional to refuse to excuse children one hour a week for religious 
instruction, which is a similar religious purpose, since there is 
nothing in the Constitution commanding that religious instruction 
be given only on the Sabbath. A concurring opinion said that the 
absolute right to practice one’s religion as guaranteed by the 
Constitution necessarily comprehends the right to teach it or have 
it taught to one’s children. It insisted that the New York released- 
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time law is but a method for the exercise of the religious liberty of 
the parents of school children, infringing on no one else’s rights. 

Six hundred Reform rabbis acting through the Central Con- 
ference of American rabbis went on record as opposed to released- 
time programs and Bible-reading in public schools, as well as 
condemning any type of Federal aid to private schools, including 
bus transportation, textbooks, medical or dental care, or lunches. 
In line with this position, Rabbi Morton M. Berman, Administrative 
Committee Chairman of the American Jewish Congress, told 
delegates to the latter that as far back as 1947 all American Jewish 
bodies expressed their common opposition to the released-time 
program, inclusive of the Synagogue Council of America, the co- 
ordinating body of all religious groups. 


* * * % * 


PUBLIC AID TO PRIVATE SCHOOLS 


Five thousand delegates at the 89th annual convention of the 
National Education Association meeting in San Francisco passed 
a resolution opposing all efforts to devote public funds to either 
the direct or the indirect support of parechial schools. 

Rev. Peter L. Johnson, D.D., surveys in Salestanum the school 
situation in Ireland, Holland, and Scotland. In Ireland, the Irish 
State supports all schools equally, Protestant and Catholic, up to 
seventy-five per cent of their expenses. In Holland the schools, 
irrespective of their religious character, are also supported out of 
the public treasury. In Scotland, the Educational Act of 1918 
took over the private schools, most of which were Catholic; it 
placed the teachers on a salary basis, provided for religious in- 
struction, approved Catholic teachers for Catholic schools, and 
built Catholic schools, providing also for their maintenance. 


% % % *% * 


NEW YORK TRANSPORTATION 


~ A special contribution of $260,000.00 will be made during the 
ensuing year by the State of New York toward the cost of bus 
transportation for some 40,000 public and non-public school 
children, inclusive of 8,930 in Catholic schools, 3,205 in Hebrew 
schools, and 254 in Lutheran schools. 


% * *% % * 
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PAROCHIAL SCHOOL USE OF PUBLIC SCHOOL 


In Waterbury, Connecticut, a ‘fire caused damage to the extent 
of $20,000.00 to the parochial school. Because of the need thus 
created the board of education voted to permit the parochial school 
to use in the afternoons one of the grammar school buildings for 
the rest of the term. It also voted to supply textbooks and any 
other materials needed by the parochial school pupils and their 
teachers even though the latter are religious. 


* = * * * 


PUBLIC SCHOOL GYM DENIED PAROCHIAL SCHOOL 


St. Margaret Mary’s Parish in Neenah, Wisconsin, asked the 
board of education for the use of the public school gymnasium on a 
regularly scheduled basis since the newly constructed grade school 
has no gymnasium facilities. The request was refused and the same 
fate met that asking for the inclusion of parochial school pupils in 
the public school band instruction program. 


* * * * * 


SECULAR FIREHOUSES 


The President of the Freethinkers of America has filed suit in 
the Supreme Court at White Plains, New York, against the 
authorities of Mamaroneck and Brewster to prevent the use of the 
firehouse in the former town for the services of a Catholic church 
and the use of the firehouse in the latter town for meetings of a 
B’nai B’rith lodge. 


* * * * * 


RELIGIOUS BACCALAUREATE SERVICES 


The Commissioner of Education of New York State has ruled 
that the holding of religious baccalaureate services in public schools 
of the State is illegal. Counsel for the State Education Department 
said that the inclusion of an invocation and a benediction, as in 
civil functions, is not illegal. The Westchester Presbytery of the 
Presbyterian Church has protested the outlawing of these services. 


* * * * * 
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RELIGION TEACHER IN PUBLIC SCHOOL 


A June graduate of the Baptist Missionary Training School, 
Chicago, has been employed as instructor of religion in the public 
schools of Sidney, Ohio. 


* * * * * 


TAX-SUPPORTED CHAPEL SERVICES? 


North Carolina College, a tax-supported school for negroes at- 
tended by fifty-five Catholic students (of a total enrollment of 
fourteen hundred), is said by Catholics to require the students to 
attend chapel and Sunday vesper services under penalty of loss of 
school credits. 


* * * * *% 


FEDERAL GRANTS FOR HEALTH RESEARCH 


An affiliated unit of the Federal Security Administration has 
made some one hundred grants to Church-affiliated institutions for 
health research. In more than a dozen of these instances the 
grants will be employed to evaluate various new drugs in reference 
to the treatment of tuberculosis; one such grant has been given to 
Notre Dame University. 


* * * * % 


PRICE-CEILING ADJUSTMENTS FOR CEMETERIES 


Cemeteries are authorized by new legislation signed by President 
Truman on July 31 to apply for price-ceiling adjustments in view 
of cost increases arising since the start of the Korean war. 


* * * * * 


CRITICAL MATERIAL ALLOCATION 


The “ freeze ” on the allocation of critical materials for new non- 
residential construction inclusive of schools, hospitals, and churches, 
will be extended at least to January 1, 1952, it has been indicated. 
Only a negligible amount of steel is available for the construction of 
schools and none for churches. Some churches and schools may be 
given permission for the beginning of new construction with the 
issuance of allocations for the first quarter of 1952. 


*% * * * *% 
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CHURCHES DENIED RADIO CHANNELS 


Acting on a petition filed January 1949 by Southern Baptist 
groups, the Federal Communications Commission has refused to set 
aside radio channels for churches and other tax-exempt organiza- 
tions. Two members of the Commission dissented from the ruling. 


* * * * * 


NEW ENGLAND ADVOCACY OF CONTRACEPTION 


The House of Representatives in Connecticut by a vote of 121-62 
passed a bill permitting physicians to prescribe birth control 
methods and devices but in the Senate the bill died in committee 
on adjournment. The Methodist New England Southern Conference 
was on record as supporting efforts to legalize in Massachusetts and 
Connecticut the dissemination of birth control information to mar- 
ried women. In another action the Conference expressed its 
opposition to the diversion of tax funds for the support of private 
or parochial schools. 


* * * * * 


STERILIZATION DEFEATED IN ALABAMA 


A bill providing for the sterilization of mental defectives in State 
institutions in Alabama was defeated by a 19-16 vote of the State 
Senate. A similar bill was pending in the House Health Com- 
mittee. Alabama had a sterilization law from 1919 till 1934 when 
it was declared unconstitutional because it did not provide for the 
patient’s right to appeal to the courts. The present attempt to 
enact such legislation is the fourth since 1935. 


*% * * * * 


ZONING LAW INVALIDATED IN MASSACHUSETTS 


The Supreme Court of Massachusetts has invalidated a Dover 
zoning ordinance which prohibited the Dominican Fathers from 
conducting religious education at their priory there. 


* * * * x 
PUBLIC PARK SPEECHES IN RHODE ISLAND 


The Supreme Court of Rhode Island has upheld a thirty-five 
year old Pawtucket city ordinance banning religious and political 
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speeches in public parks. The challenge was made by a convicted 
member of the sect of Jehovah’s Witnesses. 


* * * * * 


CHRISTIAN SCIENCE REJECTS MEDICATED WATER 


The Christian Scientists of Minneapolis wish to prevent ‘citizens 
from purifying the water supply of the city on the ground that 
such action constitutes an infringement of their constitutional 
religious liberty by compelling them to use fluorine in chemically 
treated (medicated) water. 


* * * * * 


RIO DE JANEIRO EDUCATION CONGRESS 


Two thousand delegates attended the fourth Inter-American 
Congress of Catholic Education in Rio de Janeiro. The Congress 
set forth a charter listing the rights and duties of Catholic educators 
and stressing the development of a well-marked Christian 
personality in the young as the foremost task of Catholic education. 
The Congress also proposed that all American nations should cele- 
brate Thanksgiving Day as in the United States as a means for the 
strengthening of the ties of friendship binding American nations to- 
gether, as well as a weapon against communist ideology which 
seeks to eliminate from schools, from the family, and from public 
life the very mention of the Name of God. 


* * * * * 


OPPOSITION TO MEXICAN STATE MONOPOLY 
OF EDUCATION 


The National Parents’ Union and a Committee for the Defense 
of the Rights of the Family and the School have addressed an open 
letter to the President of Mexico in opening a national campaign 
to abolish the State monopoly in education and to reestablish 
parental freedom in regard to it. The drive is directed against 
Article 3 of the Constitution of 1917 which bars ministers of 
worship, religious corporations, or any organization linked in any 
way with a religious creed from maintaining primary, high, or 
vocational schools. An amendment enacted in 1934 provided that 
State education be Socialistic, excluding any religious doctrine and 
opposing fanaticism and prejudice. The open letter recalled that 
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the Fourth National Masonic Congress in Mexico announced in 
1945 that it would fight for the exact carrying out of Article 3 in 
opposition to a modification introduced by the government at that 
time. The letter also pointed to the fact that Catholic schools are 
in existence and that the two children of the President attend 
Catholic schools. 


* * * * * 


OPPOSITION TO ANTI-CATHOLIC LAWS IN BOLIVIA 


The Hierarchy of Bolivia has issued a joint pastoral in opposition 
to anti-Catholic laws, mentioning among others Articles 220 and 
221 of the Constitution. Article 220 carries a 2-6 year penalty for 
any clergyman who pronounces any action or measure taken by 
public authorities as contrary to Catholic morals. Article 221 em- 
powers the civil authorities to exercise control over the clergy and 
over their incomes with a threat of imprisonment in the case of 
opposition. Noxious also are the fines and imprisonment imposed 
as penalties for the conferring of baptism or the contracting of 
marriage before required registry of birth and marriage is made 
with the civil authorities. 


* * * * *¥ 


CATHOLIC EDUCATION CONGRESS IN QUITO 


The National Congress of Catholic Educators meeting in Quito 
opposed the secularization of schools, defended the right of parents 
to give a Christian education to their children, and argued for 
participation by Catholic schools in the State education budget. 
The Congress created a national chest to provide financial aid to 
Catholic private schools and colleges. It endorsed the suggestion 
that the Constitution be amended to permit State schools to impart 
religious education to children whose parents request it. 


* * * * * 


ECUADOR’S OSTRACISM OF CATHOLIC EDUCATION 


A circular letter from the Ministry of Education in Ecuador sent 
to professors and teachers in government schools asked them to re- 
frain from lending their services to Catholic institutions. A protest 
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against the letter has been made by the National Conferation of 
Catholic Educational Establishments. 


* * * * * 


SPANISH SOCIAL JUSTICE PASTORAL 


In a joint pastoral the Spanish Hierarchy, insisting on justice 
before charity, asked the government to curb inflation. It called 
it an injustice crying to Heaven for vengeance to exploit the 
shortage of goods in order to amass huge profits through the ex- 
acting of a price well above what is just. The pastoral urged the 
avoidance of ostentatious living and encouraged the government to 
take action against monopolies, as well as against all who demand 
high prices especially in regard to food and clothing. It praised 
the system of a family wage introduced by the government. 


* * * * * 


AIM AT MONOPOLY OF EDUCATION IN AUSTRALIA 


The Teachers’ Federation in Australia, some of whose executives 
are publicly known communists, aims at setting up a commission 
to administer all education with two members from the Federation 
and two from the government. The chairman would be, according 
to the plan, one who was acceptable to both parties. 


* * * * * 


THE WALL OF SEPARATION ON THE GOLD COAST. 


Bishops of the Gold Coast have called upon the government to 
reconsider a new education program that would bar public funds 
from any new religious schools. In this British Colony there are 
350,000 Catholics in a total population of 4,000,000. 


*% * *% * % 


SWEDEN’S RELIGIOUS FREEDOM LAW 


On January 1, 1952, Sweden’s new law will become effective. It 
will give State recognition to marriages contracted before the 
representative of any Church; it will permit religious orders to 
establish houses; and it will exempt Catholics from the obligation 
of registering in the State Church and from tax payments made 
for the support of that Church. 


> 
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YUGOSLAVIA EXEMPT 


CIO and AFL delegations, in spite of the protest of some mem- 
bers, agreed to the action of the Second World Congress of the 
International Confederation of Free Trade Unions at Milan in con- 
demning all forms of totalitarianism except that of Yugoslavia. 


* - * * * * 


WEST BERLIN RELIGIOUS INSTRUCTION 


The Christian Democratic members of the West Berlin City 
Council desire an amendment of the recently enacted school law 
in order to make religious instruction a regular part of the cur- 
riculum. According to Christian Democratic leaders more than 
eighty per cent of the parents in West Berlin are registering their 
children for religious instruction. In view of this situation they 
urge that the regulations be changed so as to require parents re- 
jecting religious instruction to register their preference rather than 
to require registration of preference on the part of the eighty per 
cent of the parents who wish it. 


= * * = = 


ESTONIAN PROHIBITIVE TAX FOR THE SACRAMENTS 


Catholics in Estonia must pay a State tax in order that they may 
be the recipients of the Sacraments of Baptism, Confirmation, and 
Marriage. The tax is double the monthly income of an average 
worker. Moreover, those who send their children to religious in- 
struction find their names published as saboteurs. 


* * * * * 


BYZANTINE RITE PRIESTS ARRESTED 


Forty-two priests, the last of the nearly four hundred who once 
ministered to the 300,000 Byzantine Rite Catholics in Eastern 
Slovakia, have been arrested for refusal to join the schismatic 
Orthodox Church. The arrests are said to be the result of a meet- 
ing in April between Russian Orthodox priests and Czech com- 
munist officials, the latter wishing to release forty of the three 
hundred and fifty Eastern Rite priests sent to a concentration camp 
in 1950 because of unrest among Byzantine Rite Catholics. The 
wish of the government officials was opposed by the Orthodox 
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priests as thwarting the efforts of the latter to proselytize. It was 
therefore decided to jail the remaining Eastern Rite priests. 


* * * * * 


HUNGARIAN CONTROL OF THE CHURCH 


New pro-communist officials in the diocesan chanceries must 
countersign all instructions of the Hungarian bishops. Moreover, 
high church appointments cannot be made without the prior ap- 
proval of the Presidential Council, a provision that has been made 
retroactive to January 1946. 


* * * * *% 


STATUTE OF THE ALBANIAN CATHOLIC CHURCH 


In a broadeast from Tirana, capital of Albania, the “ Statute of 
the Albanian Catholic Church ” was reported as allegedly enacted 
by the “General Assembly of the Albanian Catholic Church ” 
without the manifestation of the name of a single bishop or priest 
member of the assembly as signatory. In Albania there is left no 
Catholic priest for the estimated 150,000 Catholics who constitute 
about fifteen per cent of the population. 


* * * * * 


DENOMINATIONAL SCHOOLS BEHIND THE 
IRON CURTAIN 


In Poland, Hungary, and Romania, though denominational 
schools are ostensibly allowed, the communists control them. In 
Hungary they can use only State textbooks. Teachers must first 
give the Marxist view and then add their own comments by reading 
texts approved by the Ministry of Cults and Education. Religion 
must remain an optional course. The ministry determines every 
action of the general gymnasia (high schools). To these schools 
there can be admitted only students who have successfully passed 
the eighth grade in the people’s school. In Romania for the past 

“three years pupils who are not of people’s blood have very rarely 
been allowed to pass the eighth grade examinations. Those who 
come from the wrong social background or have wrong (religious) 
inclinations will not be admitted to any universities or technical 
colleges. 
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IRON CURTAIN OPPRESSION OF THE CLERGY 


Figures that are far from complete have been compiled by the 
Inter-Catholic Press Agency. They reveal the total of seventy-five 
hundred priests eliminated by the communists in the countries they 
control in Central and Eastern Europe. In the Ukraine more than 
thirty-six hundred priests have been put to death since 1946. In 
the Baltic States one thousand have been deported or imprisoned. 
A thousand have been deported from Poland. In Czecho-Slovakia 
three hundred have been jailed and in Hungary five hundred 
thirty-eight have been murdered or deported. An estimated seven 
hundred twenty have been arrested in Romania and one hundred 
twenty in Bulgaria. 


* * *. = * 


CHINESE AGRARIANISM 


The Most Rev. Anthony Riberi, Papal Internuncio to China, 
crossed into the British Crown Colony of Hong Kong, in mid-after- 
noon of September 8, after hearing, four days previously, the decree 
expelling him from China. Three charges were made as the basis 
of this action: his opposition to the independent church program 
(which the communists widely publicized for his benefit) ; his sup- 
port of the Legion of Mary; and alleged dealing with traitors to the 
communist State. 

In the first seven months of 1951 five hundred fifty priests have 
been forced out of China. Besides thus depriving the Catholic 
population of the celebrant of the Mass, the communists employ 
other tactics to deter the people from attending Mass. For instance 
a rice bonus is offered for non-attendance. A check is made of 
those who attend through a system of collecting tickets at the 
church door. Moreover, prohibitions are issued against the as- 
sistance at Mass celebrated by foreign priests. 


* * * * * 


IMPRISONED MISSIONERS 


Six bishops, two prefects apostolic, and about seventy mission- 
aries, priests and sisters, are in prison in mission territory according 
to information received by the Sacred Congregation for the 
Propagation of the Faith. In Korea many have disappeared in- 
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cluding about fifty missionaries. Bishop” Patrick Byrne, the 
Apostolic Delegate, is among the latter. 


* * * * * 


ECCLESIASTICAL COMPETENCE IN LEBANON 


The Lebanese Parliament has extended to Christian and Jewish 
communities jurisdiction over religious property, marriage, divorce, 
adoption, and inheritance, a jurisdiction already enjoyed by 
Moslem communities. This jurisdiction is exclusive in relation to 
the civil tribunals. But the ecclesiastical tribunals must present 
within a year a copy of their laws and statutes to the Lebanese 
government and show that they are in conformity with public 
order. All amendments to these statutes must first be approved by 
the government. 


* * * * * 


EGYPTIAN RESTRICTION OF DIVORCE 


The Egyptian Court of Appeals has ruled that foreign residents 
embracing Islam will no longer be able to obtain a divorce in Egypt 
unless the civil law of their own country allows them to sue for it. 


* * * * * 


ISRAELI TOLERANCE 


Civilta Cattolica has paid tribute to the Israeli government for 
its respect and understanding of the Christian minority in that 
country, as manifested by the Ministry of Religions in its dealing 
with Christian groups. The government, it said, had maintained 
the traditional privileges accorded to Christian institutions and had 
extended them to embrace the Pontifical Commission for Palestine. 
It recalled that early this year the authorities had given an 
official reception to the Latin Rite Patriarch of Jerusalem, 
Monsignor Alberto Gori, when he undertook a visit of the Israeli 
parishes under his jurisdiction. It added that since June 1950 the 
Israeli radio had been regularly giving time for non-Jewish 
religious broadcasts, among which were Catholic programs carried 
on the third Sunday of every month. 


* * * * * 
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NEHRU’S STAND FOR CONTRACEPTION 


In India in a report of the National Planning Commission which 
suggested facilities for sterilization and government information 
centers regarding contraception, there was contained the recommen- 
dation for birth control made by Prime Minister, Jawarhlal Nehru, 
a position which is in opposition to his own stand of June 1, 1949, 
taken by him in a talk to a United Nations Commission. The 
recommendation is also in conflict with the doctrine of Mahatma 
Gandhi. 


RELIGIOUS GARB IN PUBLIC SCHOOLS STILL 
CONSTITUTIONAL? 


The Supreme Court of New Mexico, in rendering a decision in relation to 
the teaching of religious in the public schools of the State, based its view that 
religious garb cannot be worn on a regulation of the New Mexico State School 
Board adopted in March of this year, months after a ruling of a lower court 
failed to hold the wearing of the garb to be unconstitutional. In effect, the 
Supreme Court merely sustained the regulation of the State School Board as 
not being unconstitutional. 


In fact, it relied on a 1906 decision of the New York Court of Appeals 
(O’Connor v. Hendrick, 184 N.Y. 421, 77 N.E. 612) which sustained the action 
of the State Superintendent of Public Instruction prohibiting the wearing of 
the garb in the public schools. The court held that in accord with tts own 
intent to strengthen the public policy of the State as opposed to sectarian 
influences, it regarded the regulation to be a reasonable and valid exercise of 
the power conferred on the State Superintendent to establish regulations with 
respect to the management of public schools. 


Back in 1895 Pennsylvania had to pass an act to effect a similar prohibition 
after the Supreme Court of that State had in 1894 (Hysong v. Gallitzin 
Borough School District, 164 Pa. 629, 30 Atl. 482) upheld the constitutionality 
of the wearing of religious garb by teachers in public schools. 


A similar ruling was made by the Supreme Court of North Dakota in 1936 
(Gerhardt v. Heid, 66 N.D. 444, 267 N.W. 127, 135). 


Book Reviews 


DE CAUSIS MATRIMONIALIBUS. V. Bartoccetti. Extractus 
ex volumine III Commentarii in Iudicia Ecclesiastica, auctore 
Card. Lega. Typis Publicae Officinae Polygraphicae, Romae, 
1951. Pp. 344. 


Anyone who possesses a copy of the classic work of Cardinal 
Lega on Ecclesiastical Trials will welcome the above named book 
of Monsignor Bartoccetti. This book can be used separately but 
- many references contained therein require consultation with the 
Cardinal’s text. Volumes of other authors can, of course, be sub- 
stituted but this would naturally weaken the thread of continuity 
and becloud the full concept of the thesis expounded. 


The purpose of the author is to explain the Instruction of the 
Sacred Congregation of the Sacraments, August 15, 1936. Many of 
the articles of this Instruction are subjected to full analysis and 
adequate exposition. Others, however, are merely mentioned. Great 
care and skillful presentation are exhibited in the articles chosen 
for comment. This is specially true where the responsibility of the 
judge is considered. 


While the accomplishment of this book is itself worthy of praise, 
the reviewer prefers to call attention to the exceptionally competent 
introductory chapter on matrimonial cases in general. It happens 
occasionally that trials of this kind are not exactly routine but the 
sacramental nature of the bond is not always sufficiently stressed. 
This probably is derived from the predominant number of matri- 
monial cases before the ecclesiastical tribunal to the almost total 
exclusion of other contentious cases. Monsignor Bartoccetti who 
writes from the experience of years in the office of the Sacred Con- 
gregation of the Sacraments points out that the care of the Church 
‘is not merely in regard to the sanctity of marriage in the abstract 
but also with the sanctity of the marriage here and now before the 
court. Much antecedent care, the author says properly, should be 
exercised before a case is even admitted for adjudication because 
every time a matrimonial case is tried danger exists that the sanc- 
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tity: and permanence of the bond will lose some of the respect due to 
a Sacrament. This is an idea which arises from a consideration of 
the high values involved and not readily drawn from the cold text 
of procedural law. It is, further, an idea which should be stressed 
in the whole study of marriage in all its canonical aspects. 


Several appendices are usefully provided. One of these is the let- 
ter to the Ordinaries regarding the annual report on matrimonial 
cases. Another contains the rules and formulae to be used in proc- 
esses concerning non-consummated marriages where a dispensation 
is sought. A third is the list of the Rules of Pope Boniface VIII 
some of which can be helpful in procedure. Lastly, there is a brief 
explanation of the law regarding cases against the validity of Sa- 
cred Orders. There is no index. 


JUS CONSTITUTIONALE MISSIONUM. V. Bartoccetti. L.I. 
C.E. R. Berruti & C. Torino. Pp. 218. 


This book is a comprehensive study of the law controlling the 
establishment, organization and conduct of missions. In its field it 
is the best study to date. 


The author is at pains to demonstrate that actual facts and jurid- 
ical subjection do not always correspond. Certain territories are 
under the Sacred Congregation for the Propagation of the Faith 
although Catholics in these territories are very numerous. Other 
territories in which Catholics are a small number are under the Sa- 
cred Consistorial Congregation. 


One of the best features of this work is its generous citation of 
documents which are of importance in the study of the law of mis- 
sions. These documents not only establish the authority of the Sa- 
cred Congregation for the Propagation of the Faith but illustrate 
how the centralization of this authority gradually became complete. 
This naturally diminished the authority of the religious Superiors 
to whom the mission territories had been committed. Much of this 
development is now contained in The Code of Canon Law. Parallel 
to this centralization of authority was the question of the legal force 
of the decrees of the Sacred Congregation for the Propagation of the 
Faith. These decrees were finally declared to have obligatory force. 
As the author indicates, this decision had immense influence in de- 
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termining the legal force and value of the decrees of the other Sa- 
cred Congregations. 


Two points of special interest are discussed at length. Separate 
chapters are devoted to a comparison between a religious parish and 
@ mission. This comparison is considered first in regard to person- 
nel and secondly in regard to property. The author stresses the dif- 
ference between religious parishes strictly so-called and parishes 
committed to the care of religious. Many of the latter type are in 
the United States whereas few strictly religious parishes exist here. 
Careful examination is necessary to ascertain correctly where obli- 
gations of pastors who are religious properly exist. Similar care is 
necessary to use the presumptions offered in law in regard to prop- 
erty belonging to these parishes. The author cites the Constitution 
of Pope Leo XIII “ Romanos Pontifices”’ as the basic document to 
be studied in the acquisition and possible disposal of property in the 
ownership of a religious parish. 


Whatever commendation should be made to the author of this 
book for his detailed analysis and clear exposition of the law of mis- 
sions, this cannot be extended to his bibliography. Few sources are 
listed separately and fewer still books are offered for collateral 
reading. Most of the sources which are cited generously must be 
gathered from a reading of the text. The index is not better than 
fair but this could be excused since the headings of all the chapters 
are in sufficient detail. 


PREVIEWS AND PRACTICAL CASES. Owen M. Cloran, §S.J. 
Code of Canon Law, Book Five: Delicts and Penalties. The 
Bruce Publishing Company, Milwaukee, 1951. Pp. xvi-350. 
Price $4. 


The purpose of a book of this kind is to present a survey of perti- 
nent matter. Accordingly, as the author says in his preface, mate- 
yial is arranged in order to be of service in assigning matter for 
clerical conferences. Service is also extended to pastors, confessors, 
professors, graduate students, seminarians and priests preparing for 
clergy examinations. Most of these groups will find considerable 
use in studying this book. Moreover those whose duty it is to ar- 
range clerical conferences will find suitable material in this book. 
Professors, of course, will find little of higher professional value and 
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graduate students should know eo law before they submit to the 
test of the licentiate. 

Within the limits suggested, the author has produced a satisfac- 
tory volume. Practical cases are indeed discussed but before the 
cases are solved ample principles of solution are given. Great care 
is exercised to illustrate these principles. Usable charts are pro- 
vided. Most of the individual topics in the fifth book of the Code 
are expounded. Particular attention should be called to the excel- 
lent consideration of the canon dealing with the extraordinary abso- 
lution from censures. However, it was a disappointment to look in 
vain for a case illustrating the exceptional use of coercive power in 
canon 2222, § 1. 

Sufficient footnotes are provided. These are some help in restor- 
ing the use of Latin. If the student wants to read some of the bet- 
ter commentaries indicated in footnotes, he must know their lan- 
guage. 

Both the bibliography and the index are satisfactory. The nat- 
ural division of sources and reference works is used. In the latter 
section some of the works mentioned are doctoral dissertations 
where specific topics are expounded. 


L’EXEMPTION DES SEMINAIRES DE LA JURIDICTION 
PAROISSIALE, Pierre Ménard, D.D.C. Les Editions de L’Uni- 
versité d’ Ottawa, Canada, 1951. Pp. x-192. 


This book is one of the latest in the series of dissertations in 
Canon Law written at the University of Ottawa. 


The author has selected as his topic for research and commentary 
one of the most interesting points in the study of exemption. This 
topic is not nearly as well explored as is the exemption of religious. 
Hence, a work designed to investigate and expound the exemption 
of Seminaries from parochial jurisdiction must be welcomed as a 
distinct contribution to the study of Canon Law. 


A dissertation of this kind is naturally divided into history and 
commentary. The former section is mostly devoted to the consid- 
eration of various examples where exemption may be found. This 
work is done carefully and the only criticism is that it is too brief. 


The major portion of this dissertation considers the law of the 
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exemption of Seminaries from parochial jurisdiction. Here the 
commentary is divided into separate chapters dealing with the na- 
ture, subject and object of exemption. Each chapter is skillfully 
divided so that the various sub-topics are clearly presented. Points 
of controversy are faced fairly but here, too, brevity is unfortunate. 
Fundamental points of the actual existence of parochial jurisdiction 
in the external forum and of the valid use of parochial power in the 
Seminary should be considered at length. What the author actually 
says in these matters is easily seen and understood but one is left 
with the realization that much more could be said to great purpose. 


The bibliography is adequate. There is no index but the details 
of the table of contents will be of use. 


DIE RECHTSSTELLUNG DES PATRIARCHEN DER SER- 
BISCHEN KIRCHE IN DER KIRCHENVERFASSUNG VON 
1931-1947, auctore Victore Pospisil. Dissertatio ad Lauream in 
Facultate Iuris Canonici Pontificiae Universitatis Gregorianae. 
Fb. Hofbuchdruckerei A. Weger, Brixen, 1950. Pp. 48. 


Economic reasons probably prevented this dissertation from be- 
coming an important and accessible work in the history and law of 
the Serbian Church. What is printed is enough to satisfy the Papal 
Constitution governing the award of the doctorate. The same 
amount is an indication of what scholars might have expected if the 
whole dissertation had been printed. 


The table of contents reveals the plan of the author in develop- 
ing his thesis. This table is in abundant detail and if all the topics 
mentioned here are as well done as the actual printed pages, the 
author deserves praise. However, not enough text is printed to give 
a satisfactory appraisal. 


There is a lengthy bibliography which will be of considerable 
value to students. Footnotes to the printed text are abundant. 
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Chronicle 


GENERAL 


On September 9, our Holy Father broadcasted a special message to a 
National Eucharistic Congress in Rome. 

* * * * * 

Our Holy Father has approved a request of the Hierarchy of Holland to 
establish an International Secretariat of Catholic Education at The Hague. 

* * * * * 

Fernando Maria Casliella, former Spanish Ambassador to Peru, has been 
appointed Spain’s Ambassador at the Holy See. 

* * * x x 

Dr. Clemens von Brentano has been appointed first post-war German 
Ambassador at the Vatican. 

* * * * * 

N. Raghavan is the new Indian Minister to the Vatican, succeeding 
Dhirajlal Bhulabhai Desai, who died March 23. 

* * * * * 

His Eminence, Cardinal Jaime de Barros Camara, Archbishop of Rio de 
Janeiro, was Papal Legate to the Inter-American Congress of Catholic 
Education held in his see city July 25-August 5. 

* * * * * 

His Eminence, Samuel Cardinal Stritch, spoke at the Pontifical Mass 
celebrated by Most Rev. William D. O’Brien, D.D., Auxiliary of Chicago, at 
the opening of the eighth biennial convention of the Catholic Theater Con- 
ference. 

* * * * * 

On September 9, His Eminence, Edward Cardinal Mooney, celebrated a 
Pontifical Mass for the delegates attending the twenty-seventh annual meeting 
of the National Conference of Catholic Charities, held September 6-11 in 
Detroit. The sermon was preached by Most Rev. William A. O’Connor, 
D.D., Bishop of Springfield. 

* * * * * 

September 6-8, the National Conference of the Apostleship of the Sea held 
its sixth annual meeting in Detroit in connection with the meeting of the 
National Conference of Catholic Charities. 

* * * * * 

On September 16, with His Eminence, Francis Cardinal Spellman, presiding, 

the Red Mass was celebrated in St. Patrick’s Cathedral, New York, by Most 
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Rev. Joseph Flannelly, D.D., Auxiliary of New York. The sermon was 
preached by Most Rev. Fulton J. Sheen, D.D., also Auxiliary of New York. 
* * * * * 

On September 10, Most Rev. John J. Mitty, D.D., Archbishop of San 
Francisco, celebrated a Pontifical Mass in observance of the silver jubilee of 
his consecration. The sermon was preached by Most Rev. Duane G. Hunt, 
D.D., Bishop of Salt Lake. 

* * * * * 

Most Rev. Edward D. Howard, D.D., has celebrated his twenty-fifth 
anniversary as Archbishop of Portland (the see city since September 26, 1928, 
instead of Oregon City). 

* * * * * 

Most Rev. Henry P. Rohlman, D.D., observed the silver jubilee of his 
consecration and the golden jubilee of his ordination at a Pontifical Mass 
celebrated by Most Rev. Loras T. Lane, D.D., Auxiliary of Dubuque. The 
sermon was preached by Most Rev. Leo Binz, D.D., Coadjutor of Dubuque. 

* * * * * 

Most Rev. Thomas A. Connolly, D.D., Archbishop of Seattle, marked the 
twenty-fifth anniversary of his ordination with a Pontifical Mass of Thanks- 
giving celebrated in St. James’ Cathedral, Seattle. 

* * * * * 

On July 11, Most Rev. Albert G. Meyer, D.D., Bishop of Superior, observed 
the silver jubilee of his ordination with a Pontifical Mass celebrated in the 
Cathedral of Christ the King. 

* * * * * 

On July 29, Most Rev. Francis J. Gleeson, 8.J., Vicar Apostolic of Alaska, 
celebrated the twenty-fifth anniversary of his ordination. 

* * * * * : 

September 16-18, the three million dollar Holy Cross Seminary, La Crosse, 
was dedicated. On September 16, a Pontifical Mass was celebrated by Most 
Rev. Edward F. Hoban, D.D., Archbishop-Bishop of Cleveland, and the sermon 
was preached by Most Rev. Richard J. Cushing, D.D., Archbishop of Boston. 
On September 17, a Pontifical Mass was celebrated by Most Rev. Moses E. 
Kiley, D.D., Archbishop of Milwaukee, and the sermon was preached by Most 
Rev. William P. O’Connor, D.D., Bishop of Madison. On September 18, a 
Pontifical Mass was celebrated by Most Rev. Leo Binz, Coadjutor Archbishop 
.of Dubuque, and the sermon was preached by Most Rev. Fulton J. Sheen, 
D.D., Auxiliary of New York. 

* * * * * 

Most Rev. Edward F. Hoban, D.D., Archbishop-Bishop of Cleveland, cele- 
brated a Pontifical Mass to mark the centenary in the Diocese of Cleveland 
of the Sisters of Charity of St. Augustine. The sermon was preached by Most 
Rev. Floyd L. Begin, D.D., Auxiliary of Cleveland. 

* * * * * 
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Most Rev. Albert R. Zuroweste, D.D., Bishop of Belleville, celebrated a 
Pontifical Mass to commemorate the centenary of the founding of the Ancilla 
Domini Sisters. / 

* * * * * 

With His Eminence, Edward Cardinal Mooney, presiding, Most Rev. Allen 
J. Babcock, D.D., Auxiliary of Detroit, celebrated a Pontifical Mass to ob- 
serve the two hundred and fiftieth anniversary of the celebration of the first 
Mass offered in Detroit two days after Cadillac’s party landed, July 26, 1701. 

* * * * « 

October 27-November 1, a Conference will be held in Rome under the 
auspices of the Pontifical Anthonian Athenaeum and the International Marian 
Academy. The theme of the Conference will be the dogma of the Assumption. 

* * * * * 


June 25-July 3, an International Rural Life Congress was held at Castel- 
gandolfo. 
* * * * = 
The fifth general assembly of Pax Romana was held at Rheims, marking the 
thirtieth anniversary of the founding of the organization. 
* * * * * 


October 21-28, an International Congress of Catholic Young Women will be 
held in Montevideo, Uruguay. 


* * * * * 
October 7-14, a World Congress of the Lay Apostolate will be held in Rome. 
* * * * * 


August 21, Most Rev. John F. Dearden, D.D., Bishop of Pittsburgh, cele- 
brated a Pontifical Mass to open the sixty-ninth annual convention of the 
Knights of Columbus in Pittsburgh. The sermon was delivered by Most Rev. 
Paul C. Schulte, D.D., Archbishop of Indianapolis. 


* * * * * 

August 26, Most Rev. John F. Dearden, D.D., Bishop of Pittsburgh, cele- 
brated a Pontifical Mass to open the ninety-sixth convention of the Catholic 
Central Verein. The National Catholic Women’s Union held its convention 
in conjunction with that of the Central Verein. 

* * * * * 

August 28, 29, the Catholic Art Association held its annual convention in 
Spokane. In connection with the convention a Pontifical Mass was celebrated 
in Our Lady of Lourdes Cathedral by Most Rev. Charles D. White, D.D., 
Bishop of Spokane. 

* * * * * 


October 2-7, the fifth national convention of the Holy Name Society will be 
held in Detroit. 
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June 25-27, the sixth annual convention of the Catholic Theological Society 
was held in Detroit. 
* * * * * 
The twelfth national Liturgical Week was held at Loras College, Dubuque, 
the third week of August. 
* * * * * 
August 6-8, the seventy-ninth annual convention of the Total Abstinence 
Union was held in Brooklyn. 
* * * * * 
October 18-28, the National Catholic Rural Life Conference will hold its 
annual convention in Boston. 
* * * * * 
September 3, the fifth annual meeting of the American Catholic Psychologi- 
cal Association was held in Chicago. 
* * * * * 
September 1-3, the annual convention of the Catholic Kolping Society was 
held in Rochester, New York. 
* * * * * 
September 6-9, the thirty-seventh national convention of Newman Clubs 
was held at Wentworth-by-the-Sea, New Hampshire (near Portsmouth). 
* * * * * 
Five hundred delegates from one hundred seventy-three colleges and uni- 
versities attended the eighth annual Congress of the National Federation of 


Catholic College Students. Thc Congress was held at St. Thomas College, St. 
Paul, Minnesota. 


* * * * * 
June 29-July 1, the Christian Family Movement held its third annual con-- 
vention at Notre Dame University. 
* * * * * 
June 25, the fifth annual meeting of the National Catholic Council of Home 
Economics was held in Cleveland. 
* * * * * 
October 15-19, the Catholic Youth Organization will hold its conference in 
Cincinnati, accompanied by that of the National Camping Association. 


x * * * * 
ss Faly 23, His Eminence, Adam Stefan Cardinal Sapieha, died at the age of 84. 
* * * * * 


July 19, Rt. Rev. Msgr. Edward B. Jordan, Vice Rector of The Catholic 
University of America, died at the age of 66. Most Rev. Patrick A. O’Boyle, 
D.D., celebrated a Pontifical Requiem Mass in the Shrine of the Immaculate 
Conception, Washington, D. C., before the remains were taken to Scranton, 
where Most Rev. William J. Hafey, D.D., Bishop of Scranton, celebrated a 
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Pontifical Requiem Mass in the Church of St. Mary of Mt. Carmel, Dunmore. 
The sermon on both occasions was preached by Most Rev. Patrick J. Me- 
Cormick, D.D., Auxiliary of Washington and Rector of The Catholic Uni- 
versity of America. 

* * * * * 


DIGNITIES 


The Diocese of Seattle has been raised to the rank of an Archdiocese. Most 
Rev. Thomas A. Connolly, D.D., thus becomes the first Archbishop of the see. 
Two new suffragan sees have been established: that of Juneau and that of 
Yakima. 


Most Rev. Dermot O’Flanagan will be consecrated Bishop of Juneau on 
October 3 in Holy Family Church, Anchorage. The consecrating prelate will 
be Most Rev. Francis D. Gleeson, S.J., D.D., Vicar Apostolic of Alaska. The 
co-consecrating prelates will be Most Rev. Charles D. White, D.D., Bishop of 
Spokane, and Most Rev. Joseph P. Dougherty, D.D., Bishop of Yakima. 


Most Rev. Joseph P. Dougherty, D.D., was consecrated Bishop of Yakima, 
by Most Rev. Thomas A. Connolly, D.D., on September 26, in St. James’ 
Cathedral, Seattle. The co-consecrating prelates were Most Rev. Charles D. 
White, D.D., Bishop of Spokane, and Most Rev. Hugh A. Donohoe, D.D., 
Auxiliary of San Francisco. 


* x * * * 


August 29, Most Rev. John B. Franz, D.D., was consecrated Bishop of Dodge 
City by His Eminence, Samuel Cardinal Stritch, in the Cathedral at Spring- 
field, Illinois. The co-consecrating prelates were Most Rev. William A. 
O’Connor, D.D., Bishop of Springfield, and Most Rev. Joseph H. Schlarman, 
D.D., Archbishop-Bishop of Peoria. September 12, Most Rev. Joseph E. 
Ritter, D.D., Archbishop of St. Louis, installed Bishop Franz in his see. 

* * * * * 


October 9, Most Rev. John L. Paschang, D.D., will be consecrated Bishop 
of Grand Island in St. Cecilia’s Cathedral, Omaha, Nebraska, by Most Rev. 
Gerald T. Bergan, D.D., Archbishop of Omaha. The co-consecrating prelates 
will be Most Rev. Louis B. Kucera, D.D., Bishop of Lincoln, and Most Rev. 
Edward J. Hunkeler, D.D., Bishop of Kansas City, Kansas. The sermon will 
be preached by Most Rev. Joseph F. Rummel, D.D., Archbishop of New 
Orleans. Installation will take place on October 11. 

* * * * * 


August 20, Most Rev. Loras T. Lane, D.D., was consecrated Auxiliary of 
Dubuque in St. Raphael’s Cathedral by Most Rev. Leo Binz, D.D., Coadjutor- 
Archbishop of Dubuque. The co-consecrating prelates were Most Rev. Joseph 
C. Willging, D.D., Bishop of Pueblo, and Most Rev. Edward A. Fitzgerald, 
D.D., Bishop of Winona. The sermon was preached by Most Rev. John P. 
Cody, D.D., Auxiliary of St. Louis. 


* * * * * 
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Most Rev. Edward F. Hoban, 8.T.D., LL.D., Bishop of Cleveland, has been 
given the rank of a personal Archbishop. 


* * * * * 


Most Rev. Joseph H. Schlarman, D.D., Bishop of Peoria, has been given the 
rank of a personal Archbishop. 


* * * * * 

Most Rev. Mariano S. Garriga, D.D., Bishop of Corpus Christi, has been 

made an Assistant at the Pontifical Throne. The honor was conferred on the 
occasion of the fortieth anniversary of his ordination. 


* * * x * 

Most Rev. Thomas Feeney, 8.J., D.D., has been named Titular Bishop of 
Ango and Vicar Apostolic of the Caroline and Marshall Islands. 

The new prelate was consecrated September 8 by Most Rev. Richard J. 
Cushing, D.D., Archbishop of Boston. The co-consecrating prelates were Most 
Rev. John J. McEleney, S.J., D.D., Vicar Apostolic of Jamaica, and Most Rev. 
Fulton J. Sheen, D.D., Auxiliary of New York. The sermon was preached by 
Most Rey. James H. Griffiths, D.D., Auxiliary of New York. 


* * * x * 
Most Rev. Edwin V. O’Hara, D.D., Bishop of Kansas City, Missouri, has 


been named President of the International Rural Life Conference. The elec- 
tion occurred at the first meeting of the Conference near Rome. 


* * * * * 

Most Rev. James T. G. Hayes, 8.J., D.D., becomes the first Archbishop of 
Cagayen, in the Philippine Islands, through the elevation of his see to the 
rank of an archdiocese. 

* * * * * 

Rt. Rev. Msgr. Anton Link, of the Diocese of Grand Island, has been named 
a Protonotary Apostolic. 

* * * * * 

The following have been named Domestic Prelates: Rt. Rev. Msgrs. Dennis 
A. Hayes and James D. O’Brien, of the Archdiocese of Detroit; P. K. Flash, 
John J. Grasser, Henry Riordan, Henry Schmitt, and C. Wasniewski, of the 
Archdiocese of Milwaukee; Leo Keating, Thomas Murray, and Francis 
Tschida, of the Diocese of Grand Island; Joseph Clarkin, Luke Deignan, and 
Francis Dillon, of the Diocese of San Diego; and A. F. Gramer, and F. J. 
Rouselle, of the Diocese of Tucson. 

* * * * * 
The following have been named Papal Chamberlains: Very Rev. Msgrs. 


Richard R. Daniels, of the Diocese of San Diego; Joseph C. Fenton, of the 
Diocese of Springfield, Massachusetts; and Robert J. Donohoe, of the Diocese 


of Tucson. 
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John M. Chang, Prime Minister of Korea, has been named a Knight Com- 
mander of the Order of St. Sylvester. 

* * * * * 

Rt. Rev. Bernard H. Pennings, O.Praem., D.D., was made a Knight Com- 
mander of the Holy Sepulchre on his ninetieth birthday. 

* * * * * 

Judge James H. Keyer, of the Diocese of Natchez, has been named a Knight 
of St. Gregory. 

* * x * = 

The Cross Pro Ecclesia et Pontifice has been awarded to Very Rev. Richard 
H. Ackerman, C.S.Sp., Vice President of the Superior Council of the Pontifical 
Association of the Holy Childhood; Mrs. Sylvester Lowery, of the Archdiocese 
of Philadelphia; Mrs. Lydia Nicholas, of the Diocese of Richmond; and Mary 
McMahon, of the Archdiocese of Toronto. 

* * x * * 

The Benemerenti medal has been conferred on Rev. Carlo Rossini and on 
Mother Mary Alice, Foundress and Superioress of St. Clare’s Hospital, New 
York. 

* * * x * 

Rev. William R. O’Connor, §8.T.L., has received the Cardinal Spellman 

award from the Catholic Theological Society of America. 
x * * * * 

Fulton Oursler will receive the Cardinal Gibbons medal from the Alumni 

Association of The Catholic University of America. 


* * * * * 


Clare Boothe Luce has received the Cardinal Newman medal awarded by 
the Newman Club Federation. 


* * * = * 


THE CANON LAW SOCIETY OF AMERICA 


NortTHWEst Recionat MEETING 


The eighth Northwest Regional Meeting of The Canon Law Society of 
America was held September 11 in the Chancery building in Spokane, Wash- 
ington. His Excellency, The Most Rev. Charles D. White, D.D., welcomed 
the members, and read to them the recent letter from the Apostolic Delegate 
about the desire of the Sacred Congregation of the Sacraments for copies of 
the Sentences and Animadversions of the Defensor Vinculi on formal trials 
to be sent with the yearly report to the Sacred Congregation. 


The Rev. Erwin Sadlowski, J.C.D., read a paper on the marriage legislation 
in the Oriental Code. This paper was followed by a very interesting discus- 
sion on the problems involved in the applying of the law of that Code in the 


marriages of members of the various Oriental rites represented in the Pacific 
Northwest. 
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The Very Rev. Thomas J. Tobin, 8.T.D., J.C_D., LL.D., read a paper on, 
“Notes of Comparison between Our Code and the Oriental Code on Proc- 
esses”. He listed differences under six principal headings: 1) those derived 
from the customs and traditions of the East, 2) differences due to a clarifica- 
tion and betterment of our Latin Code, 3) differences due to the decisions pub- 
lished in the Oriental Code, 4) variations due to the present conditions in the 
Hierarchy, 5) the authentic interpretations incorporated into the Oriental 
Code, 6) and finally those differences due to terminology and improved style. 


The Rev. Thomas Brockhaus, OS.B., J.C.D., concluded the meeting with 
a review of the recent canonical literature of both this country and Europe. 


Rev. John J. Coleman, J.C.D., Officialis of Spokane, acted as chairman of 
the discussion in which everyone took part. The Rev. John E Prince, J.C.D., 
was secretary to the meeting. 


HOW MUCH RELIGION CAN THE PUBLIC SCHOOLS STAND? 


The Supreme Court of New Mexico has sustained a lower court ruling which 
refused to exclude religious from the post of teachers in the public schools of 
the State. Indeed it even modified the ruling of the lower court in the por- 
tion of the latter’s decision which banned from teaching in those schools a 
group of religious who were said to have taught religion in the schools in vio- 
lation of the law and held that the evidence did not substantiate the allegation. 

To determine how much, if any, religious instruction may be given in a 
public school, the Court expressed its intention of awaiting the action of the 
Supreme Court of the United States in an appeal from a New Jersey decision 
of October 16, 1950 in the case of Doremus v. Board of Education (5 N.J. 435, 
75 Atl. [2nd] 880). 

The New Mexico Court said by way of an explanation of its position that 
“while we oppose the teaching of sectarian religion or the giving of control of 
the State or any of its agencies to any sect or combination of sects, yet we 
know religion itself is so intermingled in the daily life of our people and in the 
administration of and in the affairs of State that no wall of absolute separation 
of religion and State can be maintained—but few would want it.” 

~ The New Jersey decision upheld a statute requiring a daily reading of five 

verses of the Old Testament and permitting the use of the Lord’s Prayer; the 
statute allows no comment in either case and provides for the excusing of 
those who do not wish to assist at the brief services. 
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